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SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Section 21685. CIWMB-Proposed Permit; CIWMB Processing Requirements.

Subsection (d)

One of the criteria by which the California Integrated Waste Management Board (CIWMB) determines whether to concur or object to the issuance of a solid waste facilities permit (permit) proposed by the enforcement agency (EA) is set forth in Public Resources Code (PRC) Section 44009(a)(2), which provides in pertinent part:

“If the Board determines that the permit is not consistent with the state minimum standards …, the Board shall object to provisions of the permit….”

State minimum standards (SMS) require, among other things, that a landfill operator must monitor the status of landfill decomposition gases at active landfills that may present a hazard or nuisance and must install and maintain landfill gas control systems to prevent dangerous gas concentrations from collecting on site or from migrating off the site.  (Title 27, California Code of Regulations, Sections 20918 - 20937)  When a landfill operator submits an application for a permit revision to the EA, and the EA subsequently proposes a permit revision to CIWMB for concurrence, a determination is made as to whether the landfill complies with those gas standards.  If a landfill is presently violating a landfill gas standard, its ability to obtain a permit revision is impeded, even if it needs the revision to help it achieve compliance with the gas standard or other SMS.  Most SMS violations can be corrected quickly, which enables a facility operator to correct the violation before it seeks a revised permit.  Landfill gas violations, however, can take months or years to assess and correct.  Accordingly, CIWMB regulations need to be amended to enable landfills that have encountered a landfill gas violation, but are taking steps to correct it, to revise their solid waste facilities permits.  

To deal with this issue, the Board uses a procedure for considering concurrence in or objection to a proposed permit when a long-term gas violation exists.  The procedure was developed to provide a link between the Board’s permitting obligations and the Board’s assessment of the compliance status of a facility with landfill gas migration problems, by clarifying the conditions under which Board concurrence could be appropriately granted.  In particular, the procedure applies to permit revisions for facilities with long-term violations (i.e., that take longer than 90 days to correct) that do not constitute an imminent threat to public health and safety or the environment. 

However, because existing regulations do not take into account the fact that some landfill gas violations can take many months to correct, one of the findings of the State Auditor, in a study of the CIWMB, was that CIWMB’s current long-term gas violation practice is “inconsistent with state law”(Bureau of State Audits report No. 2000-109, December 2000).  As a result, the Board has decided to adopt regulations in subdivisions (d)(1)-(d)(9) to specify under what circumstances a landfill that has a long-term gas violation may be found to be consistent with SMS.  Landfills meeting these new requirements, even though they have long-term gas violations, are deemed consistent with SMS for purposes of PRC Section 44009.  
Note that, in part, these regulations reiterate requirements or portions of requirements located in various other sections of CIWMB regulations, but are collected here to make it easier for landfill operators, EAs and interested citizens to identify the requirements for facilities with long-terms gas violations that seek to revise their solid waste facilities permits.

Subsection (d) (1)
This subsection, which collects notification requirements from Sections 20919, 20919.5 and 20937, is added to insure that the operator has notified the EA and the landfill owner (if different from the operator) of the existence and status of landfill gas compliance at the facility.  The subsection also specifies what the specific gas compliance level is at a given facility.  The notification to the EA is necessary to inform the EA of the existence of excessive landfill gas at a facility and the operator’s intended method of achieving compliance.  The identification of the site specific gas compliance level is necessary so that the operator knows the maximum gas levels permitted at the landfill and where at the facility compliance levels must be achieved.  The regulation further clarifies that the compliance boundary is the permitted facility boundary or an alternate boundary internal to the facility boundary and approved by the EA.  
Subsection (d) (2)
This subsection is added to insure that the EA has notified CIWMB as to various matters related to long-term gas violations required by Sections 20919,20919.5 and 20937.  This notification is necessary to assure that CIWMB is fully informed of the status of gas emissions and control strategies at the facility.

Subsection (d) (3)
This subsection is added to specify a minimum gas monitoring frequency for facilities with long-term gas violations.  Monthly monitoring, at a minimum, is necessary so that the operator, EA and CIWMB have current information on the status of gas generation, migration and emissions at the landfill.  Having current gas monitoring information provides the data required to guide gas collection system modifications as necessary to achieve compliance to protect human health and safety and the environment.

Subsection (d) (4)
This subsection is added to establish that a landfill cannot comply with state SMS if gas generation at the landfill, constitutes an imminent and substantial threat to public health and safety or the environment.  This subsection also defines what an “imminent threat” is.  The determination as to whether gas is an imminent threat is made by the EA, because the EAs have the primary responsibility for implementing the process for issuing solid waste facility permits under the Integrated Waste Management Act (PRC §§ 40000 et seq.).  This subsection is necessary to protect the public health and safety and the environment.  The EA’s determination that landfill gas does not constitute an imminent and substantial threat to public health and safety or the environment may be declared in various ways, including as, part of the permit application package, a letter notice or part of a notice and order.
Subsection (d) (5)
This subsection effectively defines “long-term gas violation” as a violation that will take more than 90 days for the facility to correct, after which correction the facility will be in compliance with the standards specified in Sections 20910, 20919.5 and 20921.    It is necessary to clarify what conditions must exist in order for a landfill to qualify for consideration under the new regulations.  The determination that a gas violation will take more than 90 days to correct is one of the core requirements of these regulations.  If the EA requests it, the CIWMB will provide assistance to the EA on making this determination.
Subsection (d) (6)
This subsection adds a specific requirement for an enforcement order to have been issued to the operator of a landfill with a long-term gas violation in order to qualify for consideration under these regulations, and that a copy of the enforcement order has been sent to CIWMB.  If for any reason the CIWMB fails to review or comment on this enforcement order, it will not constitute a reason to deny issuance of the permit.  This subsection makes it clear that a long-term gas violation is a violation that must be corrected and that the EA has imposed specific timeframes within which the operator must correct the violation.  This subsection is necessary to insure that the EA has undertaken and is carrying out appropriate enforcement action against landfills having long-term gas violations.  

Subsection (d) (7)
This subsection is added to strengthen coordination between the CIWMB and EAs in the review and approval of the measures the operator will take to correct the long-term gas violation(s) at the landfill that seeks a revision of its solid waste facilities permit..  The subsection also specifies that, if agreement as to review and approval of proposed gas mitigation measures cannot be reached among the operator, the EA and CIWMB, then the two public agencies involved will determine their time review periods.  This subsection is necessary so that CIWMB staff can make a well-informed recommendation to the Board as to whether a landfill complies with these standards. 
Subsection (d) (8)
This subsection is added to assure that only a landfill that is in compliance with the gas mitigation measures or work-plan specified in the enforcement order issued by the EA pursuant to Subsection (d)(6) qualifies for consideration for a revised permit, notwithstanding its long-term gas violation(s).  The subsection also requires the EA, when necessary and appropriate, to take additional enforcement action, including the imposition of specified administrative civil penalties or direct cleanup action, if the operator fails to comply with the long-term gas violation mitigation measures and/or work-plan in the enforcement order.  It also enables the CIWMB to take the same direct enforcement action if the EA fails to do so and specifies who shall conduct the required public hearing.  This subsection is necessary to make it clear that a landfill seeking the benefits of these regulations must be in compliance with the enforcement order containing gas mitigation measures or work-plan as issued by the EA.  If, after obtaining its revised permit, the operator fails to maintain compliance with the EA enforcement order, this subsection makes it clear that CIWMB expects the EA to proceed with additional enforcement action.  It is also important to note that compliance with an enforcement order applies only to those portions of the order where the timeline has passed or where there will be upcoming timelines that will not be met.
Subsection (d) (9)
This subsection was added to address landfills with long-term gas violations that request property boundary or footprint expansions as part of their proposed plans to correct their long-term gas violations.  For example, when a landfill is in violation due to excessive gas at the facility boundary, it may propose to correct the violation by acquiring additional land beyond the present limit of the gas migration, so that there is no longer a violation at the new boundary.  Although that would correct one violation, such a solution may cause other health and safety or environmental problems.  In such cases, the operator would be required to investigate and analyze any impacts of the proposed expansion on the existing gas problem and on air and water quality.  If warranted, the operator would also be required to provide an analysis of additional feasible mitigation measures for the expansion.  This subsection is necessary to assure that when an operator corrects a gas violation by moving a facility boundary or changing the landfill footprint, it does not cause other health and safety or environmental problems.  Generally, the California Environmental Quality Act (CEQA) would apply to proposed permit revisions, including those that propose boundary or footprint expansions to achieve compliance with landfill gas standards.  It is expected that the environmental document prepared pursuant to CEQA will satisfy the investigation requirement.  Furthermore, it is important to note that the EA, under this subsection, would not be enforcing standards outside its jurisdiction but is requiring that the operator document that it has investigated possible environmental impacts of the proposed project and has notified the appropriate agencies of its findings. Those other agencies may be considered responsible agencies under CEQA, and may require specific mitigation measures within their jurisdiction to avoid or minimize adverse impacts to the environment.
REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION

Section 21685. CIWMB-Proposed Permit; CIWMB Processing Requirements.

Subsections (d) and (d)(1) through (d)(9)

The CIWMB considered the alternative of making no amendment to the regulation and continuing to implement existing practice, but determined that the proposed amendment is necessary to clarify and codify CIWMB’s requirements as required by the Administrative Procedures Act and has determined that no alternative would be as effective and less burdensome to private persons or businesses while at the same time protecting human health and safety and the environment.  Putting the practice into regulations is the best way to provide the necessary clarity to the regulated community.  The CIWMB also determined that no alternative considered by the agency would be more effective in carrying out the purpose for which the regulation is proposed or would be as effective and less burdensome to affected private persons than the adopted regulation.
TECHNICAL, THEORECTICAL, AND/OR EMPIRICAL STUDY, REPORT, OR DOCUMENTS
Section 21685. CIWMB-Proposed Permit; CIWMB Processing Requirements.

Subsections (d) and (d)(1) through (d)(9)

CIWMB did not rely on any technical, theoretical or empirical studies, reports or documents in developing the proposed regulations.  CIWMB relied upon the Public Resources Code and applicable regulations adopted pursuant to the Public Resources Code, analysis by CIWMB staff, and written and oral comments and public workshop input from other regulatory agencies, including CIWMB-certified Enforcement Agencies, from the regulated community, and from the public.
INITIAL DETERMINATION THAT THE ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT ON BUSINESS

Section 21685. CIWMB-Proposed Permit; CIWMB Processing Requirements.

Subsections (d) and (d)(1) through (d)(9)
CIWMB staff made an initial determination that the proposed regulations will not have a significant, statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states.  In making this determination, the CIWMB relied upon an analysis by Cal/EPA’s Agency-wide Economic Analysis Program.
DUPLICATION OR CONFLICTS WITH CODE OF FEDERAL REGULATIONS

Section 21685. CIWMB-Proposed Permit; CIWMB Processing Requirements.

Subsections (d) and (d)(1) through (d)(9)

No unnecessary duplication or conflict exists between the proposed regulations and federal regulations contained in the Code of Federal Regulations because federal law either reinforces portions of the new regulation or does not contain comparable requirements.

MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS

Section 21685. CIWMB-Proposed Permit; CIWMB Processing Requirements.

Subsections (d) and (d)(1) through (d)(9)

The CIWMB determined that the regulations do not impose a mandate on local agencies or school districts.
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