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 PRIVATE 
Title 27, CA Code of Regulations (27 CCR), Division 2, 
Chapter 1, Article 1, Section 20070; 

Chapter 4, Subchapter 3, Article 2, Section 21569;
Chapter 4, Subchapter 4, Sections 21805 and 21835

FINAL STATEMENT OF REASONS

RESPONSE TO COMMENTS AND STAFF CHANGES

Each comment summarized in the Final Statement of Reasons has been assigned an identifier for each comment period, followed by a whole number, which identifies the commenter.  The number to the right of the decimal point identifies each comment sequentially.  Some comment numbers may have been combined or moved and so will be missing. There is no significance to the order of the comments within each issue category. Like comments have been combined with the appropriate comment response and may have been edited for clarity.  C1=45 day comment period, C2=15 day comment period, PH = Public Hearing.
General Comments In Support of the Proposed Regulations

C1-1.1  
Supports the proposed RD&D regulations and requests that the proposed regulations proceed and not be delayed.
C1-2.1  
We support promulgation of California’s proposed Subtitle D RD&D regulations.
C1-4.4
We support promulgation of California’s proposed Subtitle D RD&D regulations.
C1-5.1
We strongly support the Board proceeding with the adoption of these regulations as proposed.
PH-2.1
We support the RD&D regulations.  
PH-5.2
Adoption of these regulations will allow for better landfill operations and waste management- asks not to delay in the adoption.
PH-6.2
Asks for support of this rule without further delay.  By approving this rule, California will show that we are a leading state in developing bioreactor technology for better management of solid waste.
PH-7.1
We support the proposed regulations and feel that moving forward will provide for enhanced treatment/stabilization of waste in landfills and promote the more effective recovery of renewable energy and gas, provide for the treatment of leachate in landfills to a more benign state, maximize utilization of airspace and reduce need for new landfills, and provide for the quicker transition to beneficial postclosure land use.
Response: These general support comments are noted and do not request or warrant consideration of specific changes to the proposed regulations.                                        

Please note:  When the phrase “Comment noted” is used in this Final Statement of Reasons Response to Comments and Staff Changes, it is intended to reflect that staff has determined that the comment in question is not directed at a specific change in the proposed regulation, but is a general comment about a regulation, the regulations as a whole or CIWMB’s role in regulating the Research, Development, and Demonstration (RD&D) Permits.  Therefore, no more specific response to the comment is required.  The proposed regulations reflect CIWMB’s policy with respect to regulating RD&D Permits, in light of the Board’s overall charge to protect the public health and safety and the environment.  The policy expressed in the proposed regulations was developed by CIWMB staff and Board through the process of adopting the regulations, including with stakeholders and interested members of the public, CIWMB Committee meetings and Board meetings.
----------------------------------------------------------------------------------------------------------------------

General Comments In Opposition of the Proposed Regulations

PH-1.10
The proposed rule should be modified to change it from its current structure, which delegates regulation to the landfill industry, to one which insures that the public’s trust needs are met.  

PH-3.1
We support the concept of conducting research on wet-cell landfills.  We also feel that as written these regulations do not adequately protect the state from the potential impacts of loosening the Subtitle D requirements on landfills in the state.
PH-4.1
I speak in opposition to the regulations as proposed for the reasons outlined in a memorandum that Peter Anderson wrote to the Board dated July 5, 2004.

Response:
These general opposition comments are noted and do not request or warrant specific changes to the proposed regulations.  The Board has considered ceasing the rulemaking and not adopting the regulations as proposed, which accommodates general comments in opposition to the proposed regulations.  
----------------------------------------------------------------------------------------------------------------------

General Comments: Research Aspects- Control of Design and Research Protocols and Parameters  
PH-1.2
We submitted comments in July.  Let me focus on one of them because time is short.  And that’s the issue of: Who should control the parameters of what should be researched?  And I think why not to do this particular way, which is essentially to delegate to the waste industry what the parameters should be for what should be researched, is the recent stories we’ve hear about Vioxx.  And although it’s off the subject, it tells us something much about why research has to have a public component about what is analyzed.
PH-1.5
We hope that you will look at our comments and focus on the issue of who should specify those design parameters for the research.
PH-1.6
The major issue about the rule on its own terms is whether the regulator or the regulated industry should determine what research the agency needs in order to make the rules required by statute. Should the research plan for addressing the substantial questions about the current generation of dry tomb landfills with wet cell designs be determined by the landfill industry in private, or by the Board in a transparent process with all stakeholders represented, and with the agency itself making the final determination of needed research parameters. By establishing a process in which the landfill industry controls the research, the proposed rule answers that the industry should self-regulate. Because this relates to the fundamental jurisdiction of the agency, the Board needs to consider this question before the rule goes out for hearing.
PH1.6(c)
With regard to landfills, the Board is charged by Public Resources Code §43020 with adopting regulations governing land disposal that protect people and the environment. In order to do that, it must have the necessary data about the how any particular type of landfill is to be designed and operated in order to insure that those criteria will be protective. Leaving the decision about what data to collect, how the measurements should be made and the accuracy and completeness of the measurements to the regulated industry is rife with conflicts. As noted, in a market economy, corporations cannot be faulted for sifting the facts through a profit-maximizing prism in order to minimize their own costs, even if that means that injuries are freighted onto other individuals, businesses or local and state governments. Past examples of delegation failed: dry tomb landfill.

Response:
Comments PH1.2, PH1.5, PH1.6, PH1.6(a), and PH1.6(d) concerning control of research are noted.  As such, the comments convey the concern that the proposed regulations confer or delegate the establishment and control of research protocols and parameters to industry (i.e., “self regulation”) and that the Board should determine what the parameters should be and what should be researched.  Staff believes that this comment is in part accommodated in that the proposed regulation 27 CCR Sections 20070 (c) requires that any permit issued must include terms and conditions as protective as current criteria to assure protection of public health and safety and the environment, is limited to three years in duration, requires annual reporting, and provides that only those types and quantities of wastes which the Enforcement Agency (EA), CIWMB and Regional Water Quality Control Board (RWQCB) deems appropriate.  Under proposed section 20070(d), the EA, CIWMB, and RWQCB may order termination or other corrective measures if one or more agencies determine that the overall goals of the project are not being attained, including protection of public health and safety and the environment.  
In addition, the intent of these regulations is not that the CIWMB determine the specific research, development, and demonstration projects, design parameters, and research protocols to be implemented but that it is the responsibility of the landfill operator to propose such projects and parameters and demonstrate to the approval of the Board and LEAs that the projects will protect public health and safety and the environment in accordance with the proposed regulations.  Specifically, proposed 27 CCR Sections 21595, 21805, and 21835 require the applicant to specify in permit documentation how the facility will comply with Section 20070, and include the specific variance to be requested in addition to project research goals, environmental monitoring, contingency, and mitigation measures to be implemented, and performance measures to determine to what extent the site is progressing in attaining project goals and protection of public health and safety and the environment. Staff concludes based on this review that changes to the proposed regulations in response to these comments concerning control of design and research protocols and parameters are not warranted.
Please note:  When reference is made in this Final Statement of Reasons Response to Comments and Staff Changes to the effect that a comment has been only partially accommodated, it is intended to reflect that staff has determined that those aspects of the requested change that have not been made were not consistent with the goals, objectives and policies adopted by the CIWMB Board when it adopted these new regulations.

----------------------------------------------------------------------------------------------------------------------

General Comments: Research Protocols, Data, and Structure
C1-3.3
As we have stated in previous letters and testimony, the research and demonstration designation requires that projects carried out pursuant to the regulations actually perform research and demonstration tasks.  The regulations themselves must provide sufficient guidance to ensure that both the environmental as well as research concerns are addressed.  Leaving all these requirements up to the permitting process will yield inconsistent protocols for data collection, and ultimately, unsatisfactory levels of data quality.  
PH-1.1
The issue of bioreactors is something that is worthwhile investigating but it is very risky technology and the research that’s being proposed, we believe, is not being structured properly.
PH-5.1
I should comment that I am - - do most of my research running research programs.  And I don’t see how the Board can really make regulations on how to tell people how to do research.   
PH3.3

Basically we feel that this is a research designation, These are research and development regulations.  That therefore projects regulated pursuant to these regulations need to perform those tasks.  And, specifically, to agree with the previous speaker, Mr. Anderson, we agree that those tasks need to be outlined in the regulations themselves, not in the permitting process.
PH6.1

Yolo County has been conducting research in the area of landfill bioreactors for the past 14 years in cooperation with both state agencies, LEAs, Air Districts, Water Boards, University of California, and Universities of North Carolina and Delware in doing research.  So we feel the development of scientific database can be done with the current RD&D Rule.  There are plenty of items listed in the document that allows agencies to provide the data as they require and for the public to review them.
PH2.3

I was at Yolo County from 1990 to 1993.  And I was on the forefront of bioreactor landfills with Ramin Yazdani, who will speak later. We went CEQA.  We went through a lot of different impacts back then.  And from that time we've come a long way at Yolo County.  I think this is-- We're re beyond RD&D.  This should be state of the art. I think that the Water Board addresses the water quality impacts.

PH10.5
And I think we ought to make sure that, as, you know, Mr. Liss suggested or CAW suggested I think, that if we're getting into research, we should get research that is truly valuable from these projects so that we can assure that we understand what we need to understand so that we can determine at a future date whether there should be broader applicability of these sorts of projects.
C1-5.7
Need for Research, Demonstration and Development.  There is need to perform RD&D work on a number of aspects of bio-engineered landfill operation, including: 1. optimum application techniques for liquids, 2. Modifications to leachate collection systems, and 3. Optimum timing for the start-up of gas collection systems.

C1-5.8
Additional standards are not necessary at this time.  The RD&D Permit process does not allow for deviation from any existing state and federal performance standards for landfills and there is no need for additional performance standards at this time.  Indeed, one of the primary reasons for the RD&D permit is to determine if future modification to federal and state performance standards is necessary or warranted.

Response:
These general comments concerning research protocols, data, and structure are noted.  Please see response to comments concerning control of design and research protocols and parameters (comments PH1.2, PH1.5, PH1.6, PH1.6(a), and PH1.6(d)).  Comments C1-3.3, PH-1.1 and PH-3.3 and PH10.5 convey the general concern that the proposed regulations do not prescribe adequate research protocols, data, and structure to address both the environmental and research concerns.  On the other hand, comment PH-5.1 conveyed along with support to adopt the regulations as proposed that it would be unlikely that the Board could adopt regulations prescribing exactly how research would be conducted. Staff concurs with comment PH-5.1 which the proposed regulations accommodate.  Staff concludes the proposed regulations would meet the intended effect of fostering solid waste management practices that are environmentally sound and protective of public health and safety, and prescribing adequate research protocols, data requirements, and structure.           
With respect to bioreactor landfills, Staff has reviewed the status of bioreactor landfill research projects and concludes that such projects can be implemented successfully with appropriate controls and requirements and that adequate controls and requirements are included in the proposed regulations.  One of four USEPA approved full-scale Project XL bioreactor landfill projects is being implemented in California (Yolo County) under direct oversight by the Board.  Less than 20 other bioreactor landfill demonstration projects were estimated to be currently in progress by the Solid Waste Association of North America (SWANA) in 2002.  Staff concurs with comments PH6.1, PH2.3, and C1-5.8 that the proposed regulations are adequate with respect to research requirements.  Comment C1-5.7 is noted.

----------------------------------------------------------------------------------------------------------------------

General Comments: Research Goals

PH10.4
So that the basic comments that I have are that you know, in terms of the research that's done under these permits, we ought to maybe get a little more clarity as to what the goals of the research are going to be, how we're going to judge those goals. Because the federal rules are very clear that if a facility is not meeting its goals, we've got to decide whether it needs to continue or not.

Response:
Comment PH10.4 is accommodated without the need for changes in that the proposed regulations under sections 21595, 21805, and 21835 require each applicant to specify project research goals; environmental monitoring, contingency and mitigation measures to be implemented for the project; and performance measures to determine to what extent the site is progressing in attaining project goals and protection of public health and safety and the environment.  In addition, proposed section 20070(d) specifies that the EA, CIWMB, or the RWQCB may order termination of all operations at the facility allowed under this section or other corrective measures at any time the EA, CIWMB, or the RWQCB determines that the overall goals of the project are not being attained.

----------------------------------------------------------------------------------------------------------------------

General Comments on Performance Criteria

PH-1.7
Apart from who should lead in setting the parameters of what research should be done, and how it should be conducted, there is the follow-on question of whether individual designs proposed by applicants will protect public health and the environment inasmuch as they have never before been validated. In particular, does there exist a set  of performance standards that can be applied to any new design that provide assurance the necessary protections  will exist in the absence of any specific standards in the proposed rule.
PH-1.7(a)
With regard to our concerns that the proposed rule contains no substantive prescriptive boundaries in the design or operation of a bioreactor, Waste Management contended that would be unnecessary because any bioreactor project would have to meet the performance requirements in existing landfill codes and the one in the proposed rule. WMI’s claim seriously misstates the facts. In fact, when landfills are involved, performance criteria are largely not enforceable ones. This is because landfills are very different from most factories and other sources of industrial pollution that have either a smokestack or a outfall where measurements can be taken. In a landfill, air emissions occur over a surface area that can be  hundreds of acres in extent, and leachate leakages occur under hundreds of feet of compacted garbage through amorphous aquifers tens of feet underground.
PH-4.3
Secondly, Peter talks about the performance criteria are not enforceable. On the face, waste industry representatives say, “We just want to meet a performance standard.” But what they don’t tell you is there’s no way under current technology to properly measure performance.  We had the principal, the Chair of Geosyntech testify at the international dialogue of the Global Recycling Council where he indicated that all landfills leak.  And what designers do is look to mitigate those leaks and design to minimize them when they occur.  But all landfills leak, he is quoted as having said.
C1-5.2
The Scope of the RD&D Rule has already been Substantially Narrowed.  When originally proposed by EPA, the rule would have allowed RD&D Variances for virtually all aspects of the federal rule.  EPA significantly narrowed the scope of the rule, in response to environmental concerns, to only apply to 1) liquids management, and 2) alternative closure cap designs. All other performance standards of state and federal regulations remain intact and cannot be altered under the RD&D Rule.
C1-5.3
No Change to California standards.  The proposed RD&D Rule will not result in any substantial change or relaxation of California standards. The rule will only allow modification in the above two limited areas that were imposed by federal regulations on the state in 1993.
Response:
Comments PH-1.7, 1.7(a), and PH-4.3 convey general concerns that there are no substantive prescriptive boundaries in the design or operation of bioreactors in the proposed regulations and that the performance criteria are not enforceable. On the other hand, Comments C1-5.2 and C1-5.3 convey that the proposed regulations would not result in any significant change or relaxation of standards. Staff concurs with Comment C1-5.2 and C1-5.3.  Please see the specific response to comments concerning control of design and research protocols and parameters (comments PH1.2, PH1.5, PH1.6, PH1.6(a), and PH1.6(d)).  Requirements on landfill liner and leaks conveyed in comment 1.7(a) are within the jurisdiction of the State Water Resources Control Board (SWRCB) and not the CIWMB and therefore do not warrant changes to the proposed regulations (see also response below to comment PH9.1 (Section 20070 (Design Aspects)).
In addition, proposed Section 20070(d), specifically incorporates enforceability pursuant to CIWMB enforcement standards as set forth in this Division, Division 7 of Title 14, and Division 30 of the Resources Code which in part accommodates comments  PH-1.7, 1.7(a), and PH-4.3.  The comments are noted and based on staff review, no changes to the proposed regulations are warranted.

----------------------------------------------------------------------------------------------------------------------

General Comments on Economic Impacts and the Fiscal Analysis

PH1.6(b)
Regulations needed to minimize externalities. As with many other industrial activities, from long experience we know that regulations are critical to the maintenance of a well functioning society and sustainable markets. Otherwise, experience shows that firms will attempt to maximize profits by externalizing their costs onto others. Regulations are intended to offset that tendency and require insofar is practical that the costs imposed by a company be internalized in order that the marketplace can work as intended without that sort of cost-shifting that distorts price signals.
PH1.6(e)
Proponents advocate on-the-cheap rules. During the stakeholder dialog, a bioreactor proponent directly argued that bioreactor rules cannot be too stringent because that would increase costs too much. Ignored was whether public protection necessitated measures that might raise expenses. Also ignored was the fact that the refusal to accept necessary regulations in an effort to keep apparent costs low means that potentially less damaging alternatives will be improperly kept out of the marketplace. That is also the theme of many other bioreactor proponents across the country that we have cited to the Board in earlier filings. The waste industry has given many indications, such as these, that it intends to constrict bioreactor protections to those which do not cost to much and make things like expanded composting competitive. That ought not be countenanced by the Board. Yet, the proposed rules does just that.   
PH4.2

First, the whole issue of cost collar. What's basically happening here is a major fight on whether we're going to do bioreactors right or not, whether we're going to do them on the cheap to compete with existing landfill pricing, or whether we're going to do it with every precaution we can think of so we don't have stability failures and we don't have leachate and excessive gases produced. During the stakeholder dialogue a proponent directly argued that rules cannot be too stringent because that would increase costs too much. That's what we mean by the cost collar. If it is going to increase the cost to do it right, the cost is not your mandated responsibility. CA law does not tell you to protect public health, safety and the environment where costs are competitive with existing systems. There's no such authority to do that. You must protect public health and safety and the environ., period. So cost collar is a critical issue, and you should bend over backwards to make sure things work.
Response:
Comments PH1.6(b), PH1.6(f), and PH4.2 are noted. CIWMB staff made an initial determination that although facilities may have increased compliance costs, the proposed regulations will not have a significant, statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states.  In making this determination, the CIWMB relied upon a survey of businesses and an analysis by Cal/EPA’s Agency-wide Economic Analysis Program.

----------------------------------------------------------------------------------------------------------------------

Section 20700 Level of Detail and Criteria for Evaluating Applications

PH-1.9(a)
Logistically, there is the question of whether, if there were agreement with our concerns, the sort of details that we and others have pressed for can fit within a general administrative rule. Let me expand briefly on each one with our views on what the Board may wish to consider in answering these questions. From the discussion last week, a valid question was raised about how much specificity can logistically be included in an administrative rule.                                 
On reflection, we feel that this problem can be dealt with by only including in the rule itself the process that the staff will follow to set up criteria for evaluating any applications for research permits. That is to say, the rule would establish a process by which the Board and its staff would proceed to specify in guidance what tests are needed before a bioreactor rule can be developed and the appropriate measurement protocols for running those tests. Applicants would be invited to submit test proposals, and the Board which selects which ones meet its critieria. The final result, would add only a small additional section to the rule itself.              

Thus, the rule that goes out for hearing would include a provision that would state: (1) The Board will accept applications at least annually for research in bioreactor landfills, but not for a total period of time longer than three years.

(2) The applications will be reviewed to determine which ones best meet the criteria set in its guidance documents for bioreactor research protocols, both in terms of addressing the issues that the guidance documents indicate the Board believes needs to be answered before rules permitting wet cells can be written, and the rigor of the testing protocols for conducting the research.

(3) Based upon a literature search of bioreactor research, and a meeting of stakeholders’, the Staff shall issue guidance documents for bioreactor research.
C1-3.2
We most recently commented on this issue following the June 30, 2004 RD&D workshop, where we outlined our major concerns with the regulations.  We proposed that as a minimum, the regulations needed to include protocols regarding: analysis of accumulation of toxics; control cells; maximum energy recovery feasible; post closure analysis; effects on organics markets.

PH3.2

As we have stated in previous testimony and letters, we think that as a minimum the regulations need to have protocols regarding the following issues: an analysis of the accumulation of toxics, in leachate and gas emissions, a control cell, a maximum energy recovery feasible, post-closure analysis, and effects on organic markets and preprocessing.
Response:
Comments PH-1.9(a), C1-3.2, and PH3.2  proposes specific changes to the regulations to include more prescriptive criteria and detail in evaluating applications for research, development, and demonstration permits.  Included would be an approach to review applications and establish guidance documents after a stakeholder meeting for bioreactor research and testing protocols.  Staff has accommodated these comments in part because of proposed 27 CCR 20070(c).  This section specifically requires site-specific permit terms and conditions as protective as current criteria to assure protection of public health and safety and the environment, and can accomodate flexibility to establish project-specific protocols as long as they comply with the requirements in the proposed standard.  In addition, a public hearing is required for any revision of a solid waste facilities permit pursuant to PRC 44004(h).  Therefore, a stakeholder meeting requirement is already required and accomodates this comment.   
However, staff does not believe the Administrative Procedures Act (APA) would allow for incorporating guidance documents to be developed for bioreactor research protocols by reference in regulations.  Should guidance documents be developed, site specific permit terms and conditions can accomodate them to the extent appropriate, or recommendations in guidance documents can be incorporated in future revisions to the regulations that would be required to complete the OAL rulemaking process.  Therefore, comment PH-1.9(a) is not fully accommodated.

----------------------------------------------------------------------------------------------------------------------

Section 20070 Competitive Process for Evaluating Applications and Limitation on the Number of Permits

PH-1.9(b)
As was laid out in the discussion, this presents a fundamental question for the Board. Is research best done when the Board permits essentially all requests to proceed, event those with only marginal relevance to the Board’s consideration of final wet cell rules and poor protocols, or only when those that meet its criteria are accepted in a semi-competitive process done on some periodic basis.  Here are some of the advantages of a competitive vs. an all-comers approach:
(1) In many instances, there will be no need to have multiple bioreactor tests of the same issue, and certainly when not done with consistent testing methodology, thereby eliminating needless, and possibly risky, duplication.
(2) It establishes the critical point that cost collars are not acceptable for research on what is necessary to make bioreactors safe. 
(3) The parameters are clearly laid out about what must be established before bioreactor rules will be written. 
(4) A competitive process will almost certainly improve proposals over a case where almost all are approved no matter how much they do or do not parallel the Board’s needs or meet responsible standards of scientific rigor.
PH4.5

Further, we need to look at the research protocol that Peter did talk about, and he specified on page 7 a suggestion of how to do that. He suggested that the staff set up criteria for evaluating any applications for research permits, that the Board will accept applications on a cycle for research, but not for a total period of time longer than three years.  Applications will be reviewed to determine which ones best meet the criteria set forward in terms of addressing the issues of concern and the rigor of the testing protocols.  And then based upon a literature search of bioreactor research and a meeting of stakeholders and appropriate experts being involved, they will select the appropriate research items.
C1-4.2
Regarding Issue C1, we believe that the CIWMB should not limit the number or RD&D permits issued under Title 27 regulations.  The number of permits issued should be based on site-specific merits of projects based on local conditions that vary considerably throughout the state.  The RD&D rules include flexibility for addition of liquids to landfills (bioreactors) and final cover requirements.  At this time, it is difficult to determine the number of beneficial RD&D permits that will be requested for either of these categories.  Based on the results of initially permitted projects, the number of projects pursued may grow or diminish over the time.  We believe that the site-specific scrutiny and standards contained in the regulations will provide for a check that the permits issued are based on sound projects.
PH2.5

So we would encourage adoption on this regulatory package.  There are two issues on hand with regards to the number should be-- how many numbers should be adopted.  I believe the driver is once again double liners are incumbent to California in the Central Valley.  If you have a double liner, you should be able to have a bioreactor landfill regardless.  I think it should not be limited by numbers, but limited by how many-- if you have a double liner, you should go forth.
Response:
Response to Comments PH1.9(b), PH4.5, C1-4.2, and PH2.5: Comments PH-1.9(b) and PH4.5 recommend a process be considered for permits to be issued limited in numbers and on a competitive basis.  On the other hand Comment C1-4.2 conveys that the numbers of permits should not be limited and should be as proposed in the regulations based on site-specific merits of projects based on local conditions that vary considerably throughout the state.   Based on Staff review, it is anticipated that under the current proposed 27 CCR 20070, 21595, 21805, and 21835 requirements that there would few complete and correct applications in any given time period, and that there is no technical basis to limit or define a numerical limit as to the total number of permits issued.  Staff concurs with Comment C1-4.2 and therefore the changes recommended by Comments PH-1.9(b) and PH4.5 to incorporate a competitive permit process is not accommodated.  Time limits of three years are specified in 20070(b)(1) which accommodates in part comments PH-1.9(b) and PH4.5.

----------------------------------------------------------------------------------------------------------------------

General Comments- Consideration of Alternatives
PH-1.8(a)
Certainly, when confronted with the fact that attempts to keep mixed inert and decomposable wastes isolated in perpetuity are likely to fail, bioreactor concepts ought to be among those strategies considered to resolve the problem. But, as noted above, not only are bioreactors not the only alternative, under the integrated waste hierarchy, they ought to be the very last alternative in ranked order. Instead, most of the focus that the proposed rule would foster is on modifying landfills, instead of on fundamentally fixing them, which is what Congress intended to accomplish in 1984 when it amended RCRA to prohibit the co-disposal of hazardous (or at least non-small volume hazwaste) and municipal waste. Clearly, one of the primary alternatives to put into serious consideration ought to be a similar ban on the co-disposal of inert and decomposable waste –which is almost precisely what the European Community has did five years ago in its 1999 Landfill Directive.
PH-1.8(b)
While the Board has several extensive programs to investigate and develop composting and conversion technologies, both of which are alternatives for processing a source separated organics stream, the key element that is missing is research into the relative costs and environmental impacts of each in comparison to bioreactors, when (1) they are rolled out to process the entire organic stream, with all of the critical economies of scale and integration that entails, and (2) bioreactor designs are not subject to an improper cost-collar.  A comprehensive research design, then, should not just be limited to bioreactors, but to a responsible and balanced overall plan that lays out these other alternatives, and the research needs that the Board seeks applicants for to flesh out what is not know about them, as well.
Response:
Comments PH-1.8(a) and 1.8(b) are noted.  Recommendation in comment PH-1.8(a) to ban inert and decomposable wastes from landfills is not accommodated as it is not supported by adequate authority in the Public Resources Code and is beyond the scope of the proposed regulations.  Evaluation of alternatives to bioreactor landfills noted in Comment PH 1.8(b) is also beyond the scope of the proposed regulations.  The Integrated Waste Management Act (AB 939, Sher, Chapter 1095, Statutes of 1989, as amended) establishes the integrated hierarchy preferring waste reduction, reuse, recycling and composting.  Other than the same existing ADC and beneficial use allowances for regular dry-tomb landfills, all residual solid waste placed in landfills operated as bioreactors would be disposal and enforced as such under AB 939 requirements. Composting of organics is diversion and therefore already preferred under AB 939.

In addition, the residual organic content of solid waste that cannot be composted or otherwise diverted will still be subject to decomposition potentially amenable to controlled and accelerated decomposition in a bioreactor.  States with green waste landfill bans such as Wisconsin, Kentucky, Indiana, and Florida are implementing bioreactor landfill technologies.  California does not have a green waste landfill ban.

----------------------------------------------------------------------------------------------------------------------

Pre-processing Requirements
PH8.1


I specifically want to address the fact that just like the conversion technology regulations, I think that the preprocessing requirements should apply as well to these RD&D facilities. Specifically compostables and source separated as well as anything-- materials that have been fully recycled should be the only materials that should go into these facilities.

C1-4.1

Issue B1 would require that RD&D permits only be issued if material received at the facility is pre-processed by front-end methods or programs to remove recyclable materials from the waste stream prior to disposal to the maximum extent feasible.  We believe that the RD&D regulations should not be the vehicle to determine how recycling and diversion programs are implemented, and the language shown creates more questions than answers regarding this issue.  A facility that may apply for an RD&D permit for a bioreactor landfill operation may be receiving waste from multiple jurisdictions that have many different programs to recycle and divert waste from landfills.  Some waste could be residual waste from an off-site MRF and some could be from a curbside collection system that source separates greenwaste and recyclables as part to of an integrated collection system.  The attainment of AB 939 goals involves decisions regarding recycling and diversion programs for integrated waste management systems that vary from community to community and depend on the segment of the waste stream involved. 
The overall integrated waste management strategies may not always involve “front end” methods at the RD&D facility for achieving diversion goals.  This makes the judgments on what processing or diversion methods are used and “the maximum extent feasible” that should require preprocessing very subjective.  The issues regarding enforcement of diversion and recycling goals is currently addressed in Title 14, CCR regulations.  The LTF believes that facilities issued RD&D permits should be treated like other disposal facilities or parts of the facility that do not operate under RD&D permits, and that requirements for waste processing and diversion in Title 14 CCR are adequate and should remain in that section.     
PH10.6

And the second and final thing I wanted to mention was preprocessing.  You know, like conversion technology regulations, I think that preprocessing is quite appropriate for these facilities and I think it's consistent with the federal rules delegated against the authority to site these facilities.
PH2.6


The MRF residuals should be allowed to go into the biroeactor landfill even with organics. . . So we believe that the level of preprocessing from transfer processing facilities should allow organics to go through with respect to the MRF residuals.
C1-5.5

There is no conflict with Organics Diversion.  Under California law, waste disposal in a bioengineered landfill will still be considered disposal- not diversion. However, organic waste currently represents 65% of the waste disposed in landfills (mixed paper, food, manures, textiles, and plant materials)- even after the implementation of incredibly successful paper, cardboard, and green waste diversion programs. For the forseeable future, even with the advent of signficant new organics diversion programs, there will easily be sufficient organics to support bio-engineered landfills.
Response:
Comments PH8.1, C1-4.1, PH-10.6, PH-2.6, and C1-5.5: Comment PH8.1 recommends that compostable and recycleable materials be removed ("preproccessing") prior to waste being accepted at facilities under the proposed regulations.  Comments C1-4.1 and C1-5.5 are against a preprocessing requirement and are counter to Comment PH8.1.  CIWMB has considered but not incorporated a pre-processing requirement in the proposed regulations.  Therefore, Comment PH8.1 is not accommodated and Comments C1-4.1 and C1-5.5 are concurred with and accommodated.  Please also see response to comments PH-1.8(a) and PH-1.8(b).  Comment PH2.6 is noted and accommodated.

----------------------------------------------------------------------------------------------------------------------

Section 20070(d) Order to Terminate Operations
C1-4.3

Section 20070 (d) states that; The EA, CIWMB, or the RWQCB may order termination of all operations at the facility allowed under this section or other corrective measures at any time the EA, CIWMB, or the RWQCB determines that the overall goals of the project are not being attained, including protection of public health and safety or the environment, pursuant to procedures set forth in this Division, Division 7 of Title 14, and Division 30 of the Public Resources Code. Many of the RD&D projects may involve operations at only a portion of a facility. We suggest that the words “under the RD&D permit” be used instead of at the facility. We believe that the remainder of the regulations, such as 20070(f) (4), recognize this distinction between the RD&D permit and the unrelated activities at the facility regarding permit renewals and that the same treatment should be given to the termination of operations should regulatory agencies determine that the goals of the RD&D project covered under the RD&D permit are not being met. Our intent is to recommend that 20070(d) be revised as stated above.
C1-6.1
Section 20070(d). The proposed deletion of "an immediate" is of concern to EPA, and we encourage the State to include this language in the final regulations.
Response:
Comment C1-4.3 requests a change to Section 20070(d) to include "under the RD&D Permit" in order to provide clarity that an order to terminate operations applies specifically to the RD&D activities and not the unrelated activities of the facility.  Staff concludes that this comment is accommodated under the proposed current language of 20070(d) which applies the termination standard to "under this section".  The intent of the proposed language is specific to activities authorized under 20070 and not the other unrelated activities of the facility.  Therefore a further change to accommodate this comment is not necessary.  In addition, the Enforcement Agency (EA) has existing authority to suspend or revoke any permit under 14 CCR 18307 and Division 30 of the Public Resources Code, thereby terminating all activities of the facility authorized under that permit.   
Comment  C1-6.1 points out that the proposed language for the 45-day comment period left out the specific language in the federal research, development, and demonstration permit rule with respect to "an immediate termination".  Staff believes this language was inadvertently left out for the 45-day comment period and therefore, because the proposed regulations must be equivalent or more stringent than the federal rule, the specific change to add "an immediate" before the word termination in Section 20070(d) is required and will be made.    

----------------------------------------------------------------------------------------------------------------------

Section 20070 Closure and Postclosure Plans and Activities

C1-6.2

It is not clear how closure and post-closure plans and activities will be affected by the expiration or termination of the RD&D permit.  Perhaps the State can provide clarifying language as to how a facility will modify its plans/activities in light of the limited nature or the RD&D Permit.
Response:
Comment C1-6.2 is in part accommodated in proposed 27 CCR 21805 and 21835 which require documentation for research, demonstration, and development projects in closure and postclosure maintenance plans currently required under 27 CCR 21769-21900.  In addition, under existing regulations 27 CCR 21780 and 21865, Preliminary Closure/Postclosure Plans are required to be submitted and updated periodically during 5-year permit reviews and cost estimates are required to be updated. Therefore, Comment C1-6.2 is further accommodated in that existing requirements would ensure any changes in closure and postclosure maintenance plans resulting from RD&D Permit activities would be incorporated.                                                             

----------------------------------------------------------------------------------------------------------------------

Section 20070 Design Aspects Including Slope Stability, Liner Design, Hydraulic Head, and Leachate

C1-3.4

We are concerned that the application of additional liquids to landfill cells will decrease the stability of cells and increase the likelihood of sidewall failure.  This issue is not adequately addressed by the current regulatory proposal.
PH1.3


Now, with regard to bioreactors, you have some major concerns there about site stability. We already have cases where sites have collapsed. We already have instances where we are concerned about that.  And the industry has already walled off research about making the site slopes shallower to avoid that issue.
PH1.6(d)

In the last five years of intense research into bioreactors, their has been a paucity of exploration of one of the most obvious new risks that elevated liquid intrusions create. When liquid additions raise moisture levels to 45-65%, that approximates the consistency of a wetland, in a manmade mountain several hundred feet high. Issues of site stability are paramount, as the several landslides to date graphically demonstrate, and one of the important measures to prevent landslides is shallow side slopes. Yet, because the industry has calculated that shallower side slopes would cost too much, the publicly available research that has hithertofore been proposed does not systematically deal with this issue. And, because it costs too much, the industry will not, and cannot be expected to, do so unless the Board takes control over the fundamental outlines of the research that is required.
PH1.7(b)

Without getting too far afield at this preliminary stage, suffice it to say that there are no reliable measurements of air releases, nor of groundwater leakages, which we and Dr. Lee have documented in prior filings. Waste Management mentioned the performance requirement that any liquid buildup on the liner that is referenced in the proposed rule, which can threaten liner integrity, be limited to 30cm (about one foot). But, he did not mention that there are no reliable means to directly measure the hydraulic head because of problems with instrumentation at those depths under those conditions. Most often, head buildup is instead done with pencil calculations from a mathematical model called HELP that does not reflect problems, which may well be occurring in the leachate collection lines that are far more prone to clog with leachate recirculation of a bioreactor than a dry tomb landfill that HELP was designed for. Note that the proposed rule does not require any either any direct instrument readings nor any drilling into the waste load to take measurements.
PH4.4


There is no reliable means to directly measure the hydraulic head because of problems with instrumentation at those depths under those conditions.  Head buildup is instead done with pencil calculations from a mathematical model called HELP,appropriately, that does not reflect problems, which may well be occurring in the leachate collection lines that are far more prone to clog with leachate recirculation of a bioreactor than a dry tomb landfill that HELP was designed for. Note that the proposed rule does not require any either any direct instrument readings nor any drilling into the waste load to take measurements.
PH1.7(c)

This raises another important point. When the National Recycling Coalition requested that testing for a WMI bioreactor in Virginia under EPA’s XL research program snake cameras into the leachate lines to view whether clogging was occurring that would make HELP’s calculations meaningless, the company objected. Because the XL process – just like the one the proposed California rule – is driven by the regulated industry, EPA said it did not have the facility to impose new research obligations parameters on the company.
PH2.2


A driver is that a lot of landfills in the Central Valley are going double liner. It's a trend out there.  And some water boards that have impacts to water quality could be diminished so they want the double liner.  So if you're going to have that type of an investment into a double liner system, this makes sense to have a bioreactor landfill to collect the different landfill leachates.
PH9.1


Just what I'd like to add it I've been involved with your meetings you've had for the public for the last year and a half. We are working with the Waste Board on the regulations. We are following a slightly different path.  Right now we're proposing just to revise our Resolution 93-62.  In a letter to Mr. Leary from our executive director, our executive director set a timeline of March of next year to be at a workshop for ours, and hopefully will be passed by Office of Administrative Law (OAL) by May.  Other than that, as I've stated previously at our public meetings, that slope stability issues are handled by the Water Board. They are under our current regulations. Liner design, same thing. As you've heard complaints before your Board before, some of our regions are requireing double liners. So we do have the ability to require double liners, or more stringent than that if called for with a bioreactor.
Response:
Comments C1-3.4, PH1.3, PH1.6(e), PH3.4, PH1.7(b), PH4.4, PH1.7(c), PH2.2, and PH 9.1:  With respect to Comments C1-3.4, PH1.3, PH1.6(e) and PH3.4 which express concerns over slope stability, these comments are not accommodated because slope stability for all landfills is addressed under the existing SWRCB standard in 27 CCR section 21750(f)(5) and compliance with that standard addresses stability issues with respect to bioreactor landfills. Similar concerns in Comments PH4.4,  PH1.7(b), and PH1.7(c) over leachate control, hydraulic head, and liners are not accommodated because they are addressed under other existing SWRCB standards in 27 CCR Chapter 3, Article 4.  Staff concurs with Comment 9.1 which is accommodated and provides SWRCB input.  Comment PH2.2 is noted.

----------------------------------------------------------------------------------------------------------------------

General Comments- Environmental Benefits of Allowing Liquids

C1-5.4

Environmental Benefits. By allowing liquid waste management in bio-engineered landfills through the RD&D Permit Rule, a number of significant environmental benefits will be realized, including:                                                        • Enhanced treatment and stabilization of waste in landfills, 

• More effective gas recovery and renewable energy generation, 

• Treatment of landfill leachate to a more benign state, 

• Maximizing landfill airspace utilization and reducing need for more landfills, 

• Quicker transition to beneficial post-closure land use; and 

• Beneficial use of non-hazardous liquid wastes.  
Response:
Comment C1-5.4 regarding environmental benefits of allowing liquids is noted.
----------------------------------------------------------------------------------------------------------------------

General Comments- Federal Rule Issues

PH10.1

Research/Data:  Does the federal rule give any indication to the states that they should establish research/demonstration goals?  If so, does the federal rule give any indication how often the state should receive and/or evaluate the information it receives?  Does the federal rule give any indication that the state can require specific monitoring and testing at the facilities?  
PH10.2

Pre-processing:  Does the federal rule allow the state to place any restrictions on the types or quantities of waste that can go into the facilities?  If so, does the rule specifically allow this, or is it simply implied? 
PH10.3

Limitation on Permits:  Does the federal rule in any way restrict the duration of the permits?  If so, how?  Does the federal rule allow any extraordinary authority for the state to terminate operations at a facility if the state feels the goals of the permit/project are not being attained?  Did EPA give any indication that the state should have the discretion to place size or waste quantity limitations on approved projects?  
Response:

Comment PH10.1 is noted. Section 258.4(c)(3) and (4) of the rule state that any permit issued shall address requirements for the owner/operator to submit an annual report to the permitting authority showing whether and to what extent the site is progressing in attaining project goals, as well as requirements necessary for testing and providing information to the permitting authority with respect to operation of the facility.  In addition, the state has an existing obligation under Subtitle D to require groundwater monitoring outside of the RD&D rule.  In the background statement in the Federal Register for the RD&D rule, page 13244, USEPA stated that it did not propose specific testing or recordkeeping requirements or specific monitoring frequencies because it believed that "each project should be evaluated individually to determine the appropriate frequency of monitoring, type of testing, and what records should be kept..." and the permitting authority would make this assessment and include specific monitoring, testing, and recordkeeping requirements in each permit.
Comment PH10.2 is noted. Section 258.4(c)(2) of the rule states that the permit issued under the section shall "[p]rovide that the [facility] must receive only those types and quantities of municipal solid waste and non-hazardous wastes which the [permitting authority] deems appropriate for the purposes of determining the efficacy and performance capabilities of the technology or process..."  Thus, the rule specifically allows the permitting authority to limit specified materials if they are not consistent with the research to be performed.  
Comment PH10.3 is noted. Section 258.4(e) addresses the issue of the duration of RD&D permits.  It states that "any permit issued under this section shall not exceed three years and each renewal of a permit may not exceed three years."  The section further states that the total term for a permit for a project including renewals may not exceed twelve years.  Regarding extraordinary authority for the state to terminate a project for failure to attain permit/project goals, Section 258.4(d) states that the permitting authority "may order an immediate termination of all operations at the facility allowed under this section or other corrective measures at any time the permitting authority determines that the overall goals of the project are not being attained, including protection of human health or the environment."  Regarding size or waste quantity limitations, in the background statement in the Federal Register for the RD&D rule, page 13244, USEPA stated that it "considered, but did not propose, placing a size or quantity limitation on the RD&D projects to be permitted" and requested public comments on that issue.  It further stated that "EPA did not propose any such limitations based on the view that due to the potential variations in types of projects, any landfill size or waste quantity limitations should be determined by the [permitting authority] on a site-specific basis."

----------------------------------------------------------------------------------------------------------------------

----------------------------------------------------------------------------------------------------------------------

LIST OF COMMENTERS

	Comment ID
	Commenter
	Comment ID
	Commenter

	C1-1
	Mike McGowan

Chair, Yolo County Board of Supervisors, County of Yolo

625 Court Street, Rm 204

Woodland, CA 95695
	PH4

	Gary Liss

Gary Liss & Associates
gary@garyliss.com



	C1-2


	John H. Skinner, Ph.D.

Executive Director/CEO

Solid Waste Association of North America (SWANA)

1100 Wayne Avenue, Ste 700

Silver Spring, Maryland 20910
	PH5
	John Benneman

Institute for Environ. Management (IEM), Inc. 
4277 Pomona Avenue

Palo Alto, California, 94306

	C1-3

PH3
	Scott Smithline

Californians Against Waste

926 J Street, Suite 606

Sacramento, CA 95814
	PH6
	Ramin Yazdani

Yolo County Planning and Public Works Depart.

292 West Beamer Street

Woodland, CA 95695

	C1-4
	Yvette Gómez Agredano

Solid Waste Association of North America (SWANA) California Chapters

1414 K Street, Suite 320

Sacramento, CA 95814
	PH7
	George Larson

Waste Management

915 L Street, Suite 1430

Sacramento, CA 95814

	C1-5
	Charles A. White, P.E.

Director of Regulatory Affairs/ West, Waste Management

915 L Street, Suite 1430 Sacramento, CA 95814
	PH8
	Antoinette "Toni" Stein
Independent Researcher
800 Magnolia Street
Menlo Park, CA 94025

	C1-6
	Karen Ueno

U.S. Environmental Protection Agency, Region IX

75 Hawthorne Street

San Francisco, CA 94105
	PH9
	Joe Mello

State Water Resources Control Board 

1001 I Street

Sacramento, CA 94244

	PH1
	Peter Anderson

Recycle Worlds Consulting

4513 Vernon Blvd., Suite 15

Madison, Wisconsin 53705-4964
	PH4

	Gary Liss

Gary Liss & Associates
gary@garyliss.com



	PH2
	Evan Edgar

California Refuse Removal Council (CRRC)

1121 L Street, Suite 505

Sacramento, CA 95814
	PH10
	Board Members
California Integrated Waste Management Board


ABBREVIATIONS

AB


Assembly Bill

APA


Administrative Procedures Act

APCD


Air Pollution Control District

AQMD

Air Quality Management District

Board


California Integrated Waste Management Board

CEQA


California Environmental Quality Act

CCR


California Code of Regulations

CIWMB

California Integrated Waste Management Board

CUP


Conditional Use Permit

EA


Enforcement Agency

EPA


Environmental Protection Agency

JTD


Joint Technical Document

LEA


Local Enforcement Agency

OAL


Office of Administrative Law

PRC


Public Resources Code

RFI


Report of Facility Information

RD&D


Research, Development, and Demonstration

ROWD

Report of Waste Discharge

RWQCB

Regional Water Quality Control Board

SMS


State Minimum Standard(s)

SWANA

Solid Waste Association of North America 
SWRCB

State Water Resources Control Board

US EPA

United States Environmental Protection Agency

WDR


Waste Discharge Requirements




