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GENERAL COMMENTS APPLICABLE TO STATEMENT OF REASONS

The Integrated Waste Management Act (Act), Public Resources Code (PRC) §40000 et. seq., provides for the protection of public health and safety and the environment through waste prevention, waste diversion, and state waste processing and disposal.  To mitigate potential environmental problems, some operators of unlined landfills require financial assistance to pursue early closure.  The California State Auditor’s report (Number 2001-109) recommended that the California Integrated Waste Management Board (CIWMB) “Seek legislation that will allow it to offer loans or grants to landfill operators in need of financial assistance to close landfills.”  The Governor approved Assembly Bill 467 on September 15, 2002, establishing the Landfill Closure Loan Program (LCLP).  PRC §48204 requires the CIWMB to adopt regulations to implement the loan program.

SPECIFIC PURPOSE AND NECESSITY OF THE REGULATION

Section 23001. Purpose of the Landfill Closure Loan Program

California still has many older-technology, unlined landfills that pose potential environmental problems.  The purpose of the LCLP is to provide funding to assist landfill operators interested in closing these sites early with costs associated with early closure.  This is necessary to adhere to the intention of the State Auditor’s Report as well as offer assistance for the protection of public health and the environment.

Section 23002. Definitions

Eleven definitions were included in this section to assure regulatory consistency and clarity.  These terms have specific meaning to describe the LCLP for the purposes of this Article.  

Subdivision (a) is necessary to clarify the term “applicant” meaning the entity applying for the loan.

Subdivision (b) is necessary to clarify the term “application” meaning the information an applicant must complete to apply for a FCLP loan. 

Subdivision (c) is necessary to clarify the usage of the term “Board”.

Subdivision (d) is necessary to clarify the term “borrower” meaning an applicant who has received a FCLP loan.

Subdivision (e) is necessary to clarify the term “early closure”.  Early closure occurs when a site closes prior to reaching final capacity.

Subdivision (f) is necessary to specify the term “loan” to mean a loan from the FCLP.

Subdivision (g) is necessary to clarify the term “older technology” as the term was included in the statute but not used anywhere in Title 14 or 27.  For purposes of this Article, it means the same as an “unlined landfill”.

Subdivision (h) is necessary to specify the term “unlined landfill” already described in Title 27, Section 20164.  Applicants must meet the definition of “unlined landfill” in order to be considered for a FCLP loan.

Subdivision (i) is necessary to clarify the term “rural area” so that applicants can provide information required by the loan application.  Landfills meeting the definition of “rural area” will receive loan priority as outlined in Section 23006 of this Article.

Subdivision (j) is necessary to clarify the term “serious potential threat” so that applicants can provide information required by the loan application.  Landfills meeting the definition of “serious potential threat” will receive loan priority as outlined in Section 23006 of this Article.

Subdivision (k) is necessary to clarify the term “small” so that applicants can provide information required by the loan application.  Landfills falling under the definition of “small” will receive loan priority as outlined in Section 23006 of this Article.

Section 23003. Use of Loan Proceeds

Section 23003 sets the parameters for use of the LCLP loans by the borrower in association with closing landfills.  It identifies closure projects eligible for funding.  This is necessary to identify approvable closure costs for loan funding for purposes of this Article.  This section does not preclude the use of loan proceeds to fund partial closure of small, unlined landfills.  Borrowers must exhaust their own closure funds prior to using LCLP money.
Section 23004. Landfill Eligibility Criteria

This section defines the criteria required for landfills to be eligible for a LCLP loan.  Only unlined solid waste facilities with current solid waste facilities permits and using trust funds or enterprise funds as financial assurance mechanisms are eligible to apply.  The trust funds or enterprise funds must be in compliance with the current required level of funding and all other requirements provided in California Code of Regulations  (CCR) §22200 as of the date of application submittal.  The exception would be if a landfill was not in compliance with the current required level of funding but the operator was under a Stipulated Notice and Order addressing this discrepancy and allowing incremental annual payments to address the lack of funds.  This constitutes compliance with the level of funding requirement for purposes of this loan program. 

Section 23005. Operator Eligibility

This section is necessary to indicate the minimum qualifications all applicants must meet to become eligible for a LCLP loan.  

Section 23006. Loan Priorities

PRC §48202(b) requires the CIWMB to give priority to certain landfills during the loan scoring process.  Section 23006 is necessary to clearly outline the criteria used to assign loan priority to applicants.   Priority points will be given to applicants that demonstrate a risk to the public health and safety or the environment, are small landfills, located in rural areas, have an approved Closure and Postclosure Maintenance Plan and propose complete closure of the site.  For purposes of this program, a landfill may be active (currently accepting waste) or inactive (still permitted, but currently not accepting waste).

Section 23007.  Loan Amount, Length of Term, and Interest Rate

This section is necessary to clearly define the maximum amount of loan funds each applicant may receive, the length of each loan, and the current loan interest rate.

Section 23008. Application Submittal

This section is necessary to set the parameters for submission of the LCLP applications.  It identifies the timeframe and conditions for LCLP application submittals to the CIWMB.

Section 23009.  Application Content

This section is necessary to define those items required within the LCLP application.  Information pertaining to the applicant’s facility, project, and financial circumstances must be included on the application.  This section is necessary to allow the CIWMB to determine the applicant’s need for loan funds, creditworthiness, ability to complete the project, and ability to repay the loan.

Section 23010.  Application Review

This section is necessary to clearly describe the process used to review and rank LCLP applications in preparation for possible funding.  All LCLP applications will be reviewed based upon the landfill and operator eligibility criteria specified in sections 23004 and 23005, and ranked based upon the number of priority points received.  

Section 23011. Board Approval

This section is necessary to clearly describe the LCLP loan approval process.

Section 23012. Loan Agreement

This section is necessary to clearly define those terms and conditions that must be met before the borrower can receive any loan funds.  Individual loan documents will specify that borrowers must exhaust their own closure funds prior to using LCLP money.  Once the CIWMB approves a LCLP loan, the borrower must sign a loan agreement committing to the terms and conditions specified in the contracts.  

Section 23013. Auditing of Expenditure of Loan Proceeds

This section is required to ensure that the CIWMB and other authorized entities have access to borrower records for LCLP auditing purposes. This section is necessary to ensure that the CIWMB and other agencies have the ability to verify the borrower’s compliance with conditions associated with expenditure of loan funds.

Section 23014. Field Management Reviews

This section is necessary to clarify the authorization of CIWMB staff and the LEA to conduct field management reviews at the landfill.  This section is necessary to provide authorized entities with access to actual landfill sites to verify the Borrower’s compliance with approved projects and conditions of the loan agreement.

REASONABLE ALTERNATIVES TO THE PROPOSED REGULATORY ACTION

The CIWMB has considered alternatives, including the “no action” alternative.  CIWMB staff has determined that 1) no alternative would be as effective and less burdensome to private person while at the same time protecting human health and safety and the environment; and 2) no alternative would lessen economic impact on business while protecting human health and safety and the environment.

INITIAL DETERMINATION THAT THE ACTION WILL NOT HAVE A SIGNIFICANT ADVERSE ECONOMIC IMPACT ON BUSINESS

CIWMB staff made an initial determination that the proposed regulations will not have a significant, statewide adverse economic impact directly affecting businesses, including the ability of California businesses to compete with businesses in other states.

DUPLICATION OR CONFLICTS WITH CODE OF FEDERAL REGULATIONS

No unnecessary duplication or conflict exists between the proposed regulations and federal regulations contained in the Code of Federal Regulations because federal law or regulations do not contain comparable requirements.

TECHNICAL, THEORETICAL AND/OR EMPIRICAL STUDY, REPORT OR DOCUMENTS

The CIWMB relied on the Public Resources Code and input from other regulatory agencies, including CIWMB certified local enforcement agencies, from the regulated community and from the public.
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