California Integrated Waste Management Board

Board Meeting
July 17, 2007
AGENDA ITEM 8
ITEM

Consideration Of Award Of A Waste Tire Enforcement Grant And Solid Waste Disposal And Codisposal Site Cleanup Program Grant To The California District Attorneys Association Circuit Prosecutor Project (Tire Recycling Management Fund, Solid Waste Disposal Trust Fund, 

FY 2007/2008)
I.
ISSUE/PROBLEM STATEMENT
The California District Attorneys Association’s (CDAA) Environmental Circuit Prosecutor Project (Project) is a unique program that provides staff and training to perform environmental enforcement in California’s rural counties.  Initiated in 1998, the program has helped to establish uniform, aggressive and consistent enforcement of environmental laws. The Project has prosecuted more than 1,600 environmental cases statewide, both civil and criminal.  Attorneys for the project have successfully prosecuted a number of waste tire cases.  

Because this background makes CDAA uniquely qualified to assist rural prosecutors with waste tire cases, the California Integrated Waste Management Board (Board) awarded direct enforcement grants to CDAA from the Tire Recycling Fund of $325,000 in June 2002, and grants of  $100,000 each were awarded in May 2004 and March 2006.

This Item requests that the Board award CDAA a grant of $50,000 from the Tire Recycling Management Fund for purposes of prosecuting waste tire cases, training waste tire inspectors and waste tire enforcement grantees.  In addition, we are requesting a second grant of $50,000 from the Solid Waste Disposal Trust Fund for prosecutions related to providing access to solid waste sites for cleanup by the Board through the Solid Waste Disposal and Codisposal Site Cleanup Program.
II.
ITEM HISTORY

The CDAA initiated the Project to address the unique character of environmental enforcement and bridge the gap between State and local enforcement efforts.   Penal Code section 14309(a) provides that the Environmental Circuit Prosecutor Project, is a cooperative project of the California Environmental Protection Agency and the California District Attorneys Association.  Since 1998, the Circuit Prosecutor Program has provided training, support and experienced attorneys to District Attorneys, County Counsels and state agencies to enhance the effectiveness of environmental criminal and civil enforcement actions.  Circuit prosecutors work in more than thirty rural counties and are deputized by the District Attorney of their assigned counties to handle environmental cases.  Circuit Prosecutors share their prosecutorial experience with urban and rural jurisdictions alike at local and regional task forces, statewide symposia and workshops, as well as national conferences, and provide critical environmental enforcement training for lawyers, inspectors, investigators, law enforcement and technical experts.  The Project is also active in working with various State agencies regarding the development, investigation and prosecution of environmental laws.  Circuit Prosecutors’ active involvement with task forces statewide keeps them on top of the regulatory and enforcement scheme in the various regions of the State, as well as in touch with the key players at the State and local levels.
The Project has become a valuable tool in establishing uniform, aggressive and consistent enforcement of California’s environmental laws.  Prior to the inception of the Project, many rural jurisdictions did not pursue cases involving water and air pollution, solid and hazardous waste disposal, including illegal tire dumps, and threats to natural resources because they lacked the resources and experience necessary to develop and prosecute environmental enforcement actions.  The Project also promotes a level playing field for law-abiding businesses by making environmental violations costly, not profitable, for environmental law-breakers.  Since its inception, the Circuit Prosecutor Project has prosecuted approximately 1,600 cases statewide and has obtained more than $36 million in fines, penalties, and costs both civil and criminal.  Circuit prosecutors have also obtained significant jail time for egregious offenders.

Since the initial grant from the Board in 2002, the CDAA Project has investigated and prosecuted at least 16 waste tire cases, including recent cases such as People v. Peterson, People v. Ruth, People v. STR Enterprises, and People v. Bettencourt.
 

In addition to the cases prosecuted by the Project, CDAA has provided insightful training on interviewing witnesses, documenting evidence, and report writing.  
As previously addressed, this item additionally requests $50,000 from the Solid Waste Disposal Trust Fund for a second grant to fund prosecutions related to providing access to solid waste sites for cleanup by the Board through the Solid Waste Disposal and Codisposal Site Cleanup Program (Program). The Program addresses cleanup of solid waste disposal and codisposal sites where the responsible party either cannot be identified or is unable or unwilling to pay for a timely remediation and where cleanup is needed to protect public health and safety or the environment.  In cases where the responsible party is unwilling to remediate the site, judicial proceedings are often required to acquire access to the property for conducting a Board-managed cleanup.  These proceedings need to be instituted by the local jurisdiction in which the property is located and, as discussed earlier, some rural jurisdictions lack the resources necessary to promptly prosecute such actions to assure that the environmental threat posed by the site is rectified in a timely fashion.  In such cases the CDAA can play an integral role in acting on behalf of the rural jurisdiction in instituting proceedings to acquire access to the property for a Board-managed remediation under the Program.

   

Title 14, California Code of Regulations, section 18904 specifically lists eligible and ineligible remedial actions under the Program and allows the Board to consider approval of any other remedial actions not specified as ineligible.  Acquisition of access - which is a critical element in the remediation process as no cleanup can occur without it - is not specifically eligible or ineligible under the regulations pertaining to the Program, and is therefore a discretionary approval by the Board.

A direct grant, as opposed to the typical competitive grants awarded by the Board, is appropriate in this case, because the CDAA is uniquely qualified in the area of environmental prosecutions, and the Project is the only such vehicle in the State by which these prosecutions can be accomplished.  The CDAA is recognized nationally for its success in representing rural jurisdictions in prosecuting criminal environmental matters, and they are well respected and their services are employed by other State environmental agencies, including Cal EPA and the Department of Toxic Substances Control.
III.
OPTIONS FOR THE BOARD

1.  Approve the proposed award and adopt Resolution Number 2007-155; or
2.  Disapprove the proposed award and Resolution Number 2007-155, and provide staff with input to present this Item for consideration by the Board at a future meeting.
IV.
STAFF RECOMMENDATION

Option 1: Approve the proposed award and adopt Resolution Number 2007-155
V.
ANALYSIS

A.
Key Issues and Findings

In 2000, the State adopted Senate Bill (SB) 876 (Escutia, Statutes of 2000, Chapter 838) to expand California’s regulatory program relating to the management of waste and used tires.  One of the mandates of SB 876 was the development of a five-year plan to implement its provisions (the Plan).  One of the principal goals of the Plan is to increase enforcement of waste tire statutes and regulations.  Failure to enforce, or inconsistent enforcement, creates an ‘uneven playing field’ for legitimate businesses.  Specifically in regards to CDAA, the Plan states:

The Board’s legal office normally prosecutes administrative enforcement penalty actions to ensure uniformity of enforcement and to expedite processing.  However, certain cases, such as multimedia cases, can be more effectively handled by local District Attorneys’ offices.  Unfortunately, some rural jurisdictions do not have the resources to handle waste tire misdemeanor cases.  In Fiscal Year 2001/02, the CIWMB established a two-year pilot program with the California District Attorney’s Association (CDAA) to assist these jurisdictions.  This pilot project proved successful.  Therefore, the Board will continue to work with the CDAA to refer criminal and civil cases to local district attorneys.  The CDAA will provide circuit prosecutor and investigator services to pursue criminal and civil actions.

At the request of Cal-EPA, staff decided to expand the CDAA prosecutions it funds to include solid waste cleanup matters.  The intent is to expedite the cleanup of solid waste cases in rural counties by providing court-ordered access to the sites.     

The scope of CDAA enforcement actions would include rural counties; and where approved by staff prior to CDAA incurring costs, CDAA could prosecute actions in non-rural counties.  The term of this new grant agreement would expire in April 2009. 
B.
Environmental Issues

CDAA will prosecute cases of illegal waste tire disposal, storage, and hauling, which may decrease the unlawful disposal of waste tires.  In addition, CDAA will prosecute solid waste cases to provide access for the cleanup of solid waste sites, decreasing the unlawful disposal of solid waste.

C.
Program/Long Term Impacts

The CDAA Circuit Prosecutor Project, in conjunction with inspections and administrative actions, will assist with the consistent enforcement of waste tire storage and hauler laws and solid waste laws. 
D.
Stakeholder Impacts

Many rural counties do not have the resources to prosecute environmental enforcement.  This grant will provide assistance in prosecuting criminal and civil waste tire cases.
E.
Fiscal Impacts

Funding Authority.  Funds will be appropriated from the California Tire Recycling Management Fund and the Solid Waste Disposal Trust Fund.

Legislative.  SB 876 (Escutia, Statutes of 200, Chapter 838) authorized a fee of $1.00 on the purchase of a new tire until December 31, 2004.  Assembly Bill (AB) 923 (Firebaugh, Statutes of 2004, Chapter 707) authorized a fee of $1.75 per tire beginning January 1, 2005.  One dollar of this fee (less up to 1.5 percent retained by the retail purchaser as reimbursement for any costs associated with the collection of the fee) is deposited into the California Tire Recycling Management Fund (the fund), to support programs approved in the Five-Year Plan for the Waste Tire Recycling Program (4th Edition Covering Fiscal Years 2007/08-2011/12) (Five-Year Plan).

F.
Legal Issues

Not applicable.
G.
Environmental Justice

Waste tire facility standards, hauler registration, manifest regulations, and illegal dumping laws enforced pursuant to this grant program are applied equally and uniformly to all parties throughout the State of California regardless of income, population density, race, or ethnic origin.  Compliance with environmental justice principles as defined in Government Code Section 65040.12(e) is a grant program eligibility requirement and is a term and condition of the Grant Agreement.
H.
2001 Strategic Plan

Goal 4—Manage and mitigate the impacts of solid waste on public health and safety and the environment and promote integrated and consistent permitting, inspection, and enforcement efforts.

Objective 1: Through consistent and effective enforcement or other appropriate measures, ensure compliance with federal and State waste management laws and regulations.

A. Develop a plan that defines an integrated approach to permitting, inspection, and enforcement that results in consistent application of all waste management standards and requirements. 

B. Strive for 100 percent compliance with State minimum standards at each waste tire and solid waste facility/operation in the state. 

C. Ensure effective communication with all affected stakeholders and partners (includes CIWMB, local enforcement agencies, and industry), and support the consistent implementation of the 2001 solid waste enforcement regulations and any subsequent regulations.  Where the need for additional enforcement support or authority is identified, take appropriate actions to secure such support or authority. 

Objective 4: Intensify efforts to prevent illegal dumping and, where necessary, clean up illegally disposed waste and waste tire sites.

A.  Use the Board’s authority to ensure effective enforcement against parties responsible for illegal disposal and illegal waste tire sites.

B.  Direct Board resources and support local efforts to ensure the timely remediation and restoration of illegal disposal sites and illegal waste tire sites that pose the greatest threat to public health and safety and the environment.
VI.
FUNDING INFORMATION

	1.
Fund Source
	2.
Amount Available
	3.
Amount to Fund Item
	4.
Amount Remaining
	5.
Line Item

	Tire Recycling Management Fund
	$100,000
	$50,000
	$50,000
	Grants

	Solid Waste Disposal Trust Fund
	$6,942,100
	$50,000
	$6,892,100
	Grants


VII.
ATTACHMENTS

1.  Exhibit A – Work Plan For Waste Tire Enforcement Grant
2.  Exhibit B – Solid Waste Disposal Site Cleanup Grant

3.  Resolution Number 2007-155
VIII.
STAFF RESPONSIBLE FOR ITEM PREPARATION

A. Program Staff:  Georgianne Turner/Scott Walker
Phone:  341-6429/6319
B.
Legal Staff:  Wendy Breckon/Steve Levine
Phone:  341-6068/6064


     Holly Armstrong




        341-6060
C.
Administration Staff:  Roger Ikemoto
Phone:  341-6116
IX.
WRITTEN SUPPORT AND/OR OPPOSITION 

A.
Support

Staff had received no support for this item at the time it was submitted for publication.
B.
Opposition

Staff had received no opposition for this item at the time it was submitted for publication.
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