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Introduction

Are post-closure maintenance (PCM) activities at solid waste landfills required for more than 30 years after the closure of a landfill?  And if so, then for what period of time are operators required to provide the financial assurance demonstration for these maintenance activities, and at what point may an operator draw on the financial mechanism to cover already-incurred PCM expenses?  The answers to these questions have long-term implications for future generations and immediate ones for landfill owners/operators responsible for providing financial assurances.  This paper examines the nexus between these questions and serves as background for the November 2003 Permitting and Enforcement Committee workshop on PCM and financial assurance demonstration requirements.  The purpose of the workshop is to provide a framework for Board discussions about these requirements and to solicit comments from stakeholders.  Staff intends to summarize input received at the workshop and develop a discussion item for a subsequent P&E Committee meeting.  This discussion paper thus should be viewed as a working draft, in progress.  In addition, other State agencies and stakeholders have not yet reviewed it.  For example, since this paper includes information about regulations that the SWRCB also implements, further changes to this paper may be necessary based upon SWRCB review.   

Postclosure maintenance (PCM, also often referred to as postclosure care) is defined in Title 27, California Code of Regulations (27 CCR), Section 20164, as all activities undertaken at a closed landfill to maintain the integrity of containment features and to monitor compliance with applicable performance standards.  The PCM activities include leachate collection and treatment, groundwater monitoring, inspection and maintenance of the final cover, and monitoring to ensure that landfill gas does not migrate off site or into onsite buildings.

Under current California practices, a landfill owner/operator must establish an acceptable financial assurance mechanism to cover the estimated costs equivalent to 30 years of PCM activities (Appendix 1 describes types of acceptable mechanisms).  At the time of closure, and prior to any draws upon it, the financial assurance demonstration must cover at least as much as the latest approved cost estimate.  The operator then may draw upon the mechanism, so long as it remains funded to the full amount of the remaining PCM cost estimate and the operator is able to demonstrate expended costs that are reimbursable.
PCM activities are likely to be required for a longer period than 30 years in many cases.  If the length of the PCM period for a landfill is unknown but expected to be greater than 30 years, could the operator be reimbursed each year for incurred PCM costs but still be required to provide a financial assurance demonstration for an additional 30 years?  Or would the length of the remaining financial assurance demonstration decrease each year?  

This question was debated in the late 1980s and early 1990s when U.S. EPA developed the applicable Federal Subtitle D regulations.  Initially, EPA proposed a two-phase approach in which all owners and operators would first be subject to a minimum of 30 years of PCM (Phase 1).  After this, they would be required to continue those PCM care activities deemed necessary by the relevant State (Phase II), with the duration of this second phase to be determined by the State.  EPA ultimately dropped the two-phased approach, though, in part because of the uncertain economic burden posed by a longer and potentially infinite Phase II post-closure care period and because it was not clear what scientific evidence or procedures could be used to estimate the length of required PCM activities beyond the first 30-year period. The final rule required that owners and operators conduct PCM activities for a period of 30 years; however, it also allowed the Director of an approved State to extend or reduce the 30-year period based on cause.  

California statute and regulations specify that the owner/operator is required to modify the cost estimate when changes in the landfill conditions indicate a change in PCM costs.  At the point when it becomes known what the change in annual costs will be, the owner/operator must adjust the financial mechanism as necessary to match the cost estimate before being able to make further draws upon it.  However, it is not clear how such modifications would be brought forward.  The owner/operator has an incentive to bring forward any decreases in maintenance costs, but there is less incentive to call attention to potentially significant increases in costs.  From a practical perspective, then, should the regulatory agencies be involved in monitoring the situation to ensure that the operator follows through on this requirement?  However, even then, the state of science regarding long-term landfill conditions has not advanced to the point where regulatory agencies can easily conclude how many additional years of PCM are required.  Further, in such a situation, the question of when the operator could begin to draw on the financial assurance mechanism to reimburse PCM costs would arise.

This issue is still being discussed nationally, most recently at the 2003 conference of the Association of State and Territorial Solid Waste Management Officials (ASTSWMO).  U.S. EPA also has funded several projects designed to gather further scientific information that might be used as a basis for better determining the required length of the PCM period.  Even with the ongoing research, it appears quite evident that the initial 30 years of PCM is unlikely to resolve all the environmental issues related to a closed landfill.  At this time, there does not exist definitive information or a process to pre-determine when PCM should end.  However, the duration of PCM is one of three strategic priorities for U.S. EPA for updating the Subtitle D regulations.  In addition, universities, the Solid Waste Association of North America (SWANA), and others are conducting research.  

Because of the still developing data on long-term performance and monitoring of landfills, both operating and closed, it will be very difficult for the regulatory agencies to state unequivocally that less than 30 years of PCM is remaining at a landfill.  It will most likely not be until the last few years of monitoring (e.g., <2-5 years remaining) when the regulatory agencies would have sufficient confidence to positively state the PCM is almost complete.  

Topic 1 – Duration of Postclosure Maintenance Activities

Are PCM activities at solid waste landfills required for more than 30 years after closure of the landfill?  The answer to this question is, “Yes,” in cases where the landfill will pose a threat to the environment for longer than 30 years after closure.

Under California statute, the California Legislature adopted Public Resources Code (PRC) section 43509 directing the Board to adopt regulations in consultation with the SWRCB to “…require solid waste landfill owners or operators to calculate, and periodically revise, cost estimates for closure and for postclosure maintenance, for as long as the solid waste could have an adverse effect on the quality of the waters of the state, but not less than 30 years after closure unless all wastes are removed in accordance with federal and state law.”

The Board further defined and clarified the statutory language by adopting the following regulations, which are contained in Title 27 of the California Code of Regulations: 

· Title 27, California Code of Regulations (CCR), section 21180 states that PCM, for the purposes of reducing impacts to health and safety, shall be conducted to ensure the integrity of the final cover and environmental control systems; the landfill shall be maintained and monitored for a period of not less than 30 years after the completion of closure of the entire solid waste landfill.

· 27 CCR 21769 states that the preliminary closure and PCM plan shall provide a reasonable estimate of the maximum expected cost that would be incurred at any time during the landfill's projected life for a third party both to close the landfill and to carry out the first 30 years of PCM.
· 27 CCR 21840(a)(2) states that the cost estimate to demonstrate financial assurance shall be the annual cost of maintenance and monitoring during the postclosure period, multiplied by 30 years.  

· 27 CCR 21900 states that the operator of a solid waste landfill may be released from PCM after a minimum period of 30 years, upon demonstration to and approval by the Board, the LEA and the Regional Water Quality Control Board (RWQCB) that the landfill no longer poses a threat to public health and safety and the environment.

These provisions establish that the owner or operator is responsible for PCM for at least 30 years after closure, or longer, until the solid waste no longer has an adverse effect on waters of the state or on public health and safety or the environment. 
 

In regard to the PCM period, it appears quite evident that the initial term of 30 years for PCM is unlikely to resolve all the environmental issues related to a closed landfill in California.  The state of the science now indicates that municipal solid waste landfills will in most cases (possibly with the exception of some very small rural remote landfills) pose a significant threat to the environment well beyond the conventional 30-year PCM period.  Dry tomb landfills (favored by Subtitle D and 27 CCR) indefinitely suspend and/or retard the decomposition process such that a breach in containment (e.g. extreme climate or earthquake event or inappropriate land use) could trigger uncontrolled production and release of landfill gas and leachate, and public contact with waste.  

There are several ongoing research projects looking at the concept of ending PCM.  Board staff is tracking this research, but this work is very preliminary.  This is also an important aspect of research for bioreactor landfills, which, in contrast to dry tomb landfills, offer a potential method to accelerate and control decomposition to a stable and inert residual state.

Since Subtitle D was promulgated, research has been conducted that shows that some waste in some landfills stabilizes in a short period of time and that, at those landfills, the potential to impact the environment may only last for a short portion of the conventional 30-year PCM period.  On the other hand, some landfills may remain a threat to the environment for longer than 30 years.  Stakeholders have reported to Board staff that landfill gas control systems have had to be installed at landfills that had not operated for up to 60 years.

It is clear to Board staff that our current regulations specify that the 30 years of PCM is a minimum period, and that the maintenance period cannot be ended after 30 years, unless the operator submits a request that demonstrates to the approval of Board, LEA and SWRCB that the landfill no longer poses a threat to the public health and safety and the environment (27 CCR 20950, 21180, and 21900; 40 CFR 258.61; PRC 43500-43610.1).    Although there are no definitive criteria to pre-determine the length of the PCM period, an operator can, at any time, provide evidence to document that PCM should be discontinued because the waste no longer poses a threat.  Alternatively, even if the operator cannot provide sufficient evidence to discontinue PCM, the operator might still be able to justify a significant decrease in the level of PCM, thus lowering their PCM costs.

Topic 2 – The Postclosure Maintenance Financial Assurance Demonstration

For what period of time is the financial assurance demonstration required, and at what point may the operator draw on the mechanism?  Under Federal regulations (Appendix 2), the financial assurance demonstration is driven by the latest approved PCM cost estimate, and the cost estimate must represent the full period of PCM.  

California statute and regulations regarding financial assurance demonstrations for PCM and an operator’s ability to draw upon the financial assurance include the following:

· PRC section 43501(a) states that any owner or operator of a solid waste landfill shall certify to the Board and LEA that it has prepared an initial estimate of closure and PCM costs, established a trust fund or equivalent financial arrangement acceptable to the Board for such costs, and the amounts the owner or operator will deposit annually in the financial mechanism will ensure adequate resources for closure and PCM.  

· PRC section 43600(b) requires that on and after the effective date of Subpart G of the federal Subtitle D regulations, the owner or operator of a solid waste landfill shall submit to the Board evidence of financial ability to provide for closure and PCM in an amount that is equal to the estimated cost of closure and 30 years of PCM as stated in the closure plan and PCM plan submitted. 

· PRC section 43601(a) requires that evidence of financial ability shall be sufficient to meet the closure and PCM costs when needed.

· 27 CCR 22211(a) requires the operator of each solid waste landfill to demonstrate financial responsibility to the Board for PCM in at least the amount of the current postclosure cost estimate, and section 22236 sets forth requirements for increasing the fund balance at least annually for inflation.  

Taking these PRC and regulatory sections together, they require that all owners or operators provide the state with acceptable financial assurances of their ability to perform closure, PCM for 30 years, and corrective actions at the facility.  The PRC requirements do not limit the PCM period, but they do define the financial demonstration as that amount covering 30 years of PCM.

Similarly, 27 CCR 21769 (SWRCB section) identifies three times (subsections (b)(1), (b)(2)(A) and (c)(2)(A)) that the financial assurance demonstration for PCM costs is to cover the first 30 years of PCM.  Additionally, 27 CCR 21840 (CIWMB section) identifies that the cost estimate used to demonstrate financial assurances must be the annual cost of maintenance and monitoring anticipated during the PCM period, multiplied by 30 years.  Again, these basic sections identify that the cost estimates for financial assurance demonstrations are for 30 years. 

If the period is not known, then the demonstration must be for at least 30 years and a 30-year demonstration would be adequate.  

However, there still is some ambiguity in the regulations regarding the financial assurance demonstration.  In 27 CCR 21840(a)(2), the PCM cost estimate is defined as the annual cost of maintenance and monitoring multiplied by 30 years.  The next subsection of the regulations, 27CCR 21840(a)(3), requires the operator to modify the postclosure cost estimate when changes in the plan or landfill conditions indicate an increase or decrease in postclosure maintenance costs.  Because subsection (a)(3) does not specify how the updated cost is modified, two interpretations have developed.  One interpretation is that only the annual cost can change but that the multiplier of 30 years remains a constant.  Another interpretation is that both the annual cost and the year multiplier can be modified.  These different interpretations come into play when considering both the length of the remaining financial assurance demonstration and disbursements from it.

Disbursements from financial assurance demonstrations are outlined in 27 CCR Section 22234.  The operator is allowed to request advance disbursements and reimbursements from the Board for expenditures identified for closure, PCM or corrective action activities, as appropriate.  At the time of closure, and prior to any draws upon it, the demonstration must cover at least as much as the latest approved cost estimate.  This section also identifies that the Board will grant these advance disbursement and reimbursements, but only if there are sufficient funds remaining to cover the remaining estimated PCM costs, and if the operator’s justification and documentation of the costs match the approved final plan.  This is a subtle but crucial distinction of the Board’s regulations identifying that operators with cash funds and cash value financial demonstrations, such as insurance, are expected to access these funds from the beginning, including prior to making additional expenditures of their own.

The PRC stipulates in section 43600(b) that financial ability to provide for closure and PCM costs, in an amount that is equal to the estimated cost of closure and 30 years of PCM, must be provided by the facility operator.  Further, in section 43601(d) the PRC identifies that requests for disbursement for expenditures to conduct closure, PCM or corrective action from the financial assurance mechanisms shall be granted only if sufficient funds are remaining in the financial assurance mechanism to cover the remaining approved total costs of closure, PCM or corrective action, as appropriate.  The PRC continues with section 43602(b) stating that evidence of financial assurance shall be adjusted to equal the estimated costs of closure and 30 years of PCM in the approved plans.  Ultimately, the direction regarding disbursing money to the owner or operator is identified in PRC section 43604(a) that states that the owner or operator may request reimbursement for costs of PCM as they are incurred if the remaining amount of funds is at least equal to the remaining PCM costs.

After the Board determines that an operator has completed closure or PCM in accordance with the applicable closure or PCM plan, the Board will notify the operator that they are no longer required to maintain financial assurances for the complete action, as identified in 27 CCR section 22235.

These provisions set forth the basis for the length of time and the amount of the financial assurance demonstration.  It is clear that the financial responsibility demonstration must be based on the current postclosure cost estimate, as discussed above.  At the point it is determined that the postclosure maintenance cost increases, the cost estimate must be revised accordingly and the financial assurance demonstration must be increased to match it.  

If an operator is only required to provide a financial assurance demonstration for the first 30-years, they would still be financially responsible for conducting PCM if necessary.  However, there would be no financial mechanism assuring that the work would be performed in case the operator abandoned the site or became unable to continue performing the maintenance.  

One issue that must be resolved is ensuring that such modifications would be brought forward.  Section 21840(a)(3) requires the operator to modify the cost estimate when changes in the landfill conditions indicate an increase or decrease in PCM costs.  The operator has tremendous incentive to bring forward any decreases in the maintenance costs, but operators may be less likely to call attention to a potentially significant increase in costs.  From a practical perspective, it seems that the regulatory agencies would need to be involved in monitoring the situation to ensure that the operator follows through on this requirement.  

Due to recent revisions (February 2003) to the Board’s closure regulations, the solid waste facility permit continues on into the closure and PCM period of a landfill.  An update of the PCM plan is required at the time of each permit review (at least every five years).  This PCM plan update should capture any increases in PCM costs.

· PRC section 43601(d) states that the owner or operator may request disbursement for expenditures to conduct closure, PCM, or corrective actions from the financial assurance mechanism established for that activity, but requests for disbursement shall be granted by the Board only if sufficient funds are remaining in the mechanism to cover the remaining approved total costs of closure, PCM, or corrective actions, as appropriate.

· PRC section 43604(a) states that during the closure/PCM period the landfill owner or operator shall maintain evidence of financial ability sufficient to pay PCM costs, except that the owner or operator may request reimbursement for costs of PCM as they are incurred if the remaining amount of funds is at least equal to the remaining PCM costs.

These provisions allow operators to be reimbursed for PCM costs only if the mechanism is fully funded for the remaining PCM costs.  

California is an approved state under the U.S. EPA regulatory authority (requirements of other States are described in Appendix 3).  When the Board’s closure and financial assurance regulations were first implemented, the PCM funding was for only 15 years, although the minimum PCM period was 30 years, as it is still.  As with many regulations, the 15 years was a negotiated time period.  The 15 years was changed to 30 years in the State’s regulations so that California could become an approved state under Subtitle D.  California still implements its own, equivalent, program.   Many California landfill owners and operators expect to be reimbursed for PCM expenditures for all costs when using a financial demonstration such as the trust fund, enterprise fund or insurance.  The owners and operators have interpreted the regulations to mean that their PCM period is for only 30 years.  They also interpret the statute and regulations to mean that they may request reimbursement for expenditures provided completed activities done in accordance with the approved plan could be documented and approved by the Board regardless of the remaining indefinite PCM period.  

Some stakeholders have interpreted the current regulations and the PRC (principally 27 CCR 21769, 22234, and 22248; PRC 43600(b), 43601(d), 43602(b) and 43604; 40 CFR 258.72(a), 258.74(a) and (d)) to allow operators to request approval to draw on the mechanism during the PCM period.  This interpretation could result in 29 years of demonstration after year 1 of the PCM period; 25 years after year 5; 0 years (no financial assurances demonstration) after year 30. 

APPENDIX 1 – FINANCIAL DEMONSTRATIONS
This paper has briefly identified the process, in general, whereby the Board requires financial assurance demonstrations for closure, PCM and corrective action.  These demonstrations are directly related to the plans prepared by operators for their facilities, and are presented to assure the state that the planned and estimated costs will be available.  

Financial assurance demonstrations can be met by several mechanisms; trust funds, surety bonds, letters of credit, insurance, etc.  Many of the demonstrations used to provide this assurance are through a third-party, and they are only accessed should the operator fail to perform closure, PCM or corrective action on their own.  However, some of the demonstrations are designed to be the vehicle by which these costs are paid.  These three demonstrations are the trust fund, enterprise fund and insurance, and they could be identified as having a cash value available to the operator to utilize in performing closure, PCM or corrective action activities.  The regulations further define the process by which these demonstrations are designed to provide this coverage and how they are accessed.

The Trust Fund form and language are adopted as regulation, fully identifying all the actions the trustee is required to take.  Section 4 of the Trust Fund form CIWMB 100 identifies that the trustee is to make payments from the fund to provide for the payment of costs of closure, PCM, or corrective action of the facilities covered by the trust.

Section 22248(e) of 27 CCR states a crucial point regarding the use of insurance as a financial assurance demonstration.  Specifically, that the policy must guarantee that once the activity begins (i.e., closure, PCM, or corrective action), the insurer will be responsible for the paying out of funds to the operator to conduct closure or PCM or corrective action, up to an amount equal to the face amount of the policy.  Additionally, section 22248(f) identifies that the term “face amount” means the total amount the insurer is obligated to pay under the policy.  Actual payments by the insurer will not change the face amount, although the insurer’s future liability may be lowered by the amount of the payments.  Section 22248(k) further clarifies the process by which the insurer must annually increase the face amount of the policy, less any payments made, to reflect the impact of inflation on the financial coverage.

APPENDIX 2 - FEDERAL REGULATIONS AND EPA HISTORY

The federal requirements listed in Title 40, Code of Federal Regulations (40 CFR), Part 258, sections 258.61 and 258.72 require that the owner or operator of each Municipal Solid Waste Landfill (MSWLF) unit must conduct postclosure care for 30 years.  The length of the postclosure care can be reduced from 30 years if the owner or operator demonstrates that the reduced period is sufficient to protect human health and the environment, and the demonstration is approved by the state.  Alternatively, the length of postclosure care may be increased by the state if the Director determines that the lengthened period is necessary to protect human health and the environment.

In developing its regulations in the late 1980s and early 1990s, U.S. EPA and stakeholders grappled with, but failed to solve the problem of determining the true length of postclosure care.  Within the supplemental information for Subpart F, Closure and Postclosure Care, U.S. EPA identified that their August 30, 1988 proposed rule was to require that following closure of each unit, the proposed criteria would require owners and operators to conduct postclosure care comprised of two phases.  All owners and operators would be subject to a minimum of 30 years of postclosure care (Phase 1); following the 30-year Phase 1 program, owners and operators would be required to continue those postclosure care activities deemed necessary by the state.  The duration of this second period could be determined by the state.

The Agency reported that they received numerous comments on the proposed criteria.  In response to the numerous comments regarding closure, certification and postclosure care, the October 8, 1991 Final Rule (Subtitle D requirements), incorporated many revisions.

Commenters were reported to be nearly unanimously opposed to the proposed length of the postclosure care period, and suggested a variety of alternatives.  Several commenters specifically opposed a mandatory second phase of postclosure care, asserting that additional postclosure care beyond 30 years should only be required on a case-by-case basis if a problem exists.  Many commenters also noted the economic burden of a potentially infinite Phase II postclosure care period.

The Agency also reported that in contrast to these, some commenters asserted that a 30 year Phase I postclosure care period was not long enough and urged the Agency to lengthen it because leachate and gas formation may continue beyond the first 30 years after closure and releases may occur when liners and leachate collection systems fail.  It is also reported that one commenter contended that perpetual care would likely be required.

After carefully considering the public comments received, the Agency reports that they decided to drop the two-phased approach to postclosure care, and require that owners and operators conduct postclosure care activities for a period of 30 years.  They also allow that the Director of an Approved State may extend or reduce the 30-year period based on cause.  U.S. EPA’s reasoning is summed up in the Preamble to the Subtitle D regulations:

“The Agency is allowing this 30-year period to be decreased or increased by the Director of an approved State to account for situations where a 30-year post-closure period may be inappropriate based on site-specific conditions.  Providing for variances in the post-closure care period in approved States allows the flexibility to accommodate differences in geology, climate, topography, resources, demographics, etc.  In all cases, however, the Agency is convinced that these decisions must be reviewed carefully and be subject to State review to ensure that units are monitored and maintained for as long as necessary to protect human health and the environment.”

Since the overall goal of PCM is to prevent threats to public health and safety and the environment on a site-specific basis, it is apparent that U.S. EPA adopted the requirement for a 30-year PCM period in the absence of evidence or a process that would have justified a shorter or longer period.

Section 258.72 of 40 CFR requires that the owner or operator must establish financial assurance for the costs of postclosure care as required under 258.61.  The federal requirements (40 CFR 258.72(a)) regarding the postclosure care cost estimate used to establish the financial assurance demonstration, identify that the estimated costs must account for the total costs of conducting postclosure care, including annual and periodic costs as described in the postclosure plan over the entire postclosure care period.  Section 258.72(a)(3) requires the owner to increase the PCM cost estimate and the amount of financial assurance if changes to the PCM plan or landfill conditions increase the maximum costs of PCM.  Additionally, section 258.72(a)(4) allows that the postclosure costs and the amount of financial assurance may be reduced “…if the cost estimate exceeds the maximum costs of post-closure care remaining of the post-closure care period.”

Within the supplemental information for Subpart G, Financial Assurance Criteria, identifying actions taken in developing the Federal Rule, U.S. EPA identified that under their proposed rule, owners and operators would be released from financial assurance requirements for closure, postclosure care and corrective action following state approval of the certificates of completion.  If the state had reason to believe the activities had not been conducted in accordance with the approved plan, the state would be able to notify the owner and operator and include a detailed statement of the reasons for not releasing the owner and operator from the financial assurance requirements.

The Agency reported that two commenters contended that funds should never be released because of the perpetual possibility of failure.  Other commenters raised a related issue that owners or operators should be allowed to receive reimbursements for closure, PCM and corrective action costs, as they are incurred.  These commenters further argued that particularly for owners and operators using financial demonstrations that require the owners and operators to set funds aside (e.g., trust funds), withholding the release of such funds until all activities have been completed would effectively require owners and operators to provide twice the amount of funds necessary to meet expenses.

The Agency’s response was that they do not believe that the potential benefits (e.g., potential governmental expenditures avoided) derived from indefinite maintenance of financial assurance sufficiently outweigh the costs incurred by the owner or operator in maintaining such assurances.  In addition, the Agency identified that they agreed with commenters that in cases where an owner or operator has actually set aside funds in a mechanism dedicated to the payment of such costs (e.g., trust funds and closure and postclosure insurance), it may be desirable to allow the owner or operator to be reimbursed for costs of closure, PCM, and corrective action as they are incurred prior to final certification, in order to minimize the financial burden of the owners and operators.  Because of this, they amended the final rule to specifically provide for reimbursement from trust funds or insurance policies in cases where sufficient funds remain to cover any remaining costs.

The federal requirements for trust funds used as financial assurance demonstrations specifically identify within 40 CFR 258.74(a)(7) that the operator may request reimbursements, and the trustee will grant them, if sufficient funds are remaining in the trust fund to cover the remaining costs.  The insurance requirements of the federal regulations (40 CFR 258.74(d)(4)) specifically allow that requests for reimbursement will be granted by the insurer only if the remaining value of the policy is sufficient to cover the remaining costs.  These two sections identifying the process for the owner or operator to obtain monies from their financial assurance demonstration show the intent of these cash value mechanisms.  In the federal ‘self-implementing’ system, the provider of the financial assurance (i.e., the bank or insurance company) uses the total identified costs, as described in the final approved plans, as the basis for determining the validity of releasing monies during the PCM process.  If the Director of a state determines that the cost has changed, an action needs to be taken by the Director to inform the owner or operator of the change.

In the process of accessing a trust fund, it is obvious that the cash value of the fund is expected to diminish.  With the insurance policy, it’s not as obvious.  Due to this, the federal regulations clarify the process in section 258.74(d)(3) where the regulations identify that actual payments by the insurer will not change the face amount, although the insurer’s future liability will be lowered by the amount of the payments.  Essentially, both mechanisms clearly are designed to provide a resource to be utilized to pay for the ongoing costs of PCM, until the funds are depleted.

APPENDIX 3 – SURVEY OF OTHER STATES

The Financial Assurances Section staff conducted a telephone survey to determine how other states may be proceeding on this issue.  With proper documentation from the operator showing work completed and costs associated with that work, all the states contacted allow reductions in the PCM funding level and the PCM period accordingly.


· Arizona – An operator is allowed to reduce the financial assurance demonstration during the PCM period, as the PCM period diminishes.

· Georgia – An operator is allowed to reduce the financial assurance demonstration during the PCM period, as the PCM period diminishes.

· Idaho – An operator is allowed to reduce the financial assurance demonstration during the PCM period, as the PCM period diminishes.

· Indiana – An operator is allowed to request reductions in the financial assurance demonstration each year of $2,500 – 10% of the balance, if the remaining costs are covered.  Requests may be made only once per year.

· Oregon – An operator is allowed to reduce the financial assurance demonstration during the PCM period, as the PCM period diminishes.

· Texas – An operator is allowed to reduce the financial assurance demonstration during the PCM period, as the PCM period diminishes.

· Washington– An operator is allowed to request reductions in the PCM fund.  The operator must provide reason and justification for the reduction, as the PCM period diminishes.










� The state’s requirements, which were adopted prior to the Federal regulations (which are described in Appendix 2), were based on similar research as that of U.S. EPA, performed on similar data.  The determination for the statutory-mandated minimum 30 years of postclosure care was a negotiated value.  There is no record of conclusive data supporting any particular time frame.  





