California Integrated Waste Management Board

Board Meeting
May 14-15, 2002
AGENDA ITEM 35
ITEM:

Consideration Of The Biennial Review Findings For The Source Reduction And Recycling Element And Household Hazardous Waste Element; And Consideration Of Issuance Of A Compliance Order Relative To The 1999/2000 Biennial Review Findings, For The City Of Clayton, Contra Costa County

I.
ISSUE/PROBLEM STATEMENT

The City of Clayton (City) has not yet submitted its 2000 Annual Report that was due to the California Integrated Waste Management Board (Board) by September 1, 2001.  Annual reports are the basis for the Biennial Review process mandated by Public Resources Code (PRC) Section 41825.  Without the 2000 Annual Report, Board staff is not able to determine that the City has adequately implemented the diversion programs selected in its Source Reduction and Recycling Element (SRRE) and Household Hazardous Waste Element (HHWE) to achieve the 50 percent diversion requirement in PRC Section 41780 for 2000.  Board staff is therefore recommending the City be issued a compliance order for its apparent failure to implement its SRRE and HHWE.

II.  ITEM HISTORY

This is the first time this item has come before the Board.

III. OPTIONS FOR THE BOARD

1. Find that the City of Clayton is not adequately implementing its SRRE and HHWE and approve the attached order of compliance as written.

2. Find that the City of Clayton is not adequately implementing its SRRE and HHWE and approve the attached order of compliance with alternate or additional conditions.

3.  
Allow the City of Clayton additional time to demonstrate its progress in implementing its SRRE and HHWE and in achieving the 50 percent diversion requirement of PRC Section 41780.

IV. STAFF RECOMMENDATION

Without a 2000 Annual Report, Board staff does not have sufficient information on which to base a recommendation that the City has made a good faith effort to implement its HHWE or SRRE-related diversion programs and/or achieve the 2000 diversion requirement of 50 percent.  Therefore, Board staff recommends the Board adopt Option 1:  Find that the City of Clayton is not adequately implementing its SRRE and HHWE and approve the attached order of compliance as written.

V. ANALYSIS

A.  Key Issues and Findings

· PRC Section 41821 requires all jurisdictions to annually submit to the Board by August 1 a report on their progress in implementing their SRRE and HHWE, as well as progress toward achieving the diversion requirements of PRC Section 41780.  PRC Section 41821 also requires the Board to review a jurisdiction’s Annual Report and to notify the jurisdiction of any additional information that is required within 120 days of receipt.

· PRC Section 41825 requires the Board to review each City, County, and Regional Agency's (jurisdiction) Source Reduction and Recycling Element (SRRE) at least once every two years.  The Biennial Review is the Board’s independent evaluation of a jurisdiction’s progress in implementing the SRRE-selected programs to meet the diversion requirement; this information is reported in a jurisdiction’s Annual Report.  

· As a result of the Biennial Review, the Board may either: find a jurisdiction has adequately implemented its diversion programs and achieved the diversion requirement and/or has made a good faith effort to implement programs and achieved the diversion requirements; or, initiate a compliance process for jurisdictions failing to adequately implement the SRRE and/or HHWE and/or failing to achieve the diversion requirement.

· In determining whether a jurisdiction has made a good faith effort, the Board shall consider the enforcement criteria included in its enforcement policy, adopted on April 25, 1995, or as subsequently amended (PRC Section 41850).  “Good faith effort” means all reasonable and feasible efforts by a city, county, or regional agency to implement those programs or activities identified in its SRRE or HHWE, or alternative programs or activities that achieve the same or similar results.  

· If it appears a jurisdiction has failed to make a good faith effort to implement its SRRE and/or HHWE, the Board may consider issuing the jurisdiction a compliance order.  PRC Section 41825 requires the Board to confer with a jurisdiction at least 60 days prior to issuing a notice of intent to issue a compliance order.  PRC Section 41825 also requires the Board to issue a notice of intent to issue an order of compliance not less than 30 days prior to the Board hearing where issuing the compliance order would be considered.  If a jurisdiction has not implemented all of its SRRE programs and has not met the diversion requirements, the Board may still decide not to commence compliance action if it finds that the jurisdiction has made a good faith effort to implement its SRRE.  

· Because the City has not submitted its 2000 Annual Report to the Board for review, Board staff is unable to determine that the City has adequately implemented, or has made a “good faith effort” to implement, its SRRE and HHWE.  Also, without the City’s 2000 Annual Report, Board staff is not able to determine whether the City’s default 2000-diversion rate of 25 percent is accurate, as it does not have updated information on the City’s program implementation.

· Staff sent the City a letter in January requesting it submit the late 2000 Annual Report by February 1, 2002.  Because the Report was not received, staff called the City on February 14, 2002, with a request to submit the missing Annual Report within 60-days, thus initiating the 60-day conferral period.  Staff also notified the City at that time that failure to submit the Report within the 60 days could result in a 30-day notice of intent to issue a compliance order.  To date staff has not received the City’s 2000 Annual Report, and are therefore recommending the City be issued a compliance order.

· As noted in both the 60-day conferral telephone call and the subsequent 30-day notice of intent, staff is available to assist the City with completion of its 2000 Annual Report.

· The proposed Compliance Order (Attachment 2) includes the following conditions and implementation schedule:
1. Submit the 2000 Annual Report within 30 days from the Board hearing.
2. Based on Board staff’s review of the Annual Report, the compliance order may be brought back before the Board for modification as appropriate if program implementation and/or achievement of the diversion rate is inadequate.
· The compliance order requires the Board to hold a public hearing following the term of the compliance schedule to determine whether or not the City has complied with all of the conditions of the compliance order and specifies that it may be modified based on information received in the report.
· The compliance order specifies that failure by the City of Clayton to comply with any part of the compliance order at any time may result in an earlier public hearing and fines of up to $10,000 per day.  Likewise, a public hearing could be scheduled earlier if the City complies with the compliance order ahead of schedule.

B.  Environmental Issues – Staff is not aware of specific environmental issues arising directly from issuance of this compliance order.

C.  Program/Long Term Impacts

· Issuing compliance orders to jurisdictions that fail to comply with PRC Section 41821, i.e., fail to submit an annual report of their progress in implementing their SRRE and HWWE, enforces compliance with this statute.  

· Issuing a compliance order is consistent with previous Board actions to issue compliance orders for failure to submit a 1996 Annual Report during the 1995/1996 Biennial Review process.

D.  Stakeholder Impacts

· Issuing a compliance order to the City may affect its budget by requiring it to comply with the reporting and implementation requirements of AB939.
E.  Fiscal Impacts  Staff is not aware of specific significant fiscal impacts arising out of issuance of this compliance order.
F.  Legal Issues  Already discussed above in key issues.
G.  Environmental Justice  Staff is not aware of any environmental justice issues related to this agenda item.

H.  2001 Strategic Plan  

Issuing a compliance order to a jurisdiction for its failure to adequately implement a SRRE/HHWE is consistent with Goal 2, Objective 3: Support local jurisdictions’ ability to reach and maintain California’s waste diversion mandates; (D): Assess and assist local governments’ efforts to implement programs and reduce disposal, taking corrective action as needed.
VI. FUNDING INFORMATION  None requested in this item.
VII. ATTACHMENTS

1. Program Summary

2.
Proposed Compliance Order for the City of Clayton
3.
Resolution Number 2002-263
VIII. STAFF RESPONSIBLE FOR ITEM PREPARATION

A.  Program Staff:  Catherine L. Cardozo

Phone: (916) 341-6248


          Eric Bissinger


Phone: (916) 341-6201
B.  Legal Staff: Elliot Block



Phone: (916) 341-6080

C.  Administrative Staff: Michelle Caballero
Phone: (916) 341-6268

IX. SUPPORT/OPPOSE  

Board staff has received no communication regarding support or opposition.

X. WRITTEN COMMUNICATIONS
As noted above in the “Key Issues/Findings” Section, Board staff met the requirements in PRC Section 41825 regarding providing a jurisdiction with a 60-day conferral period and a 30-day notice of intent to issue a compliance order.  As of April 17, 2002, Staff had not received any written communication from the City regarding the submittal of its 2000 Annual Report.
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