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June 15-16, 2004
AGENDA ITEM 27
ITEM

Consideration Of Adoption Of Emergency Regulations And Request For Rulemaking Direction To Formally Notice Amendments To Waste Tire Hauler Registration And Manifesting Regulations Regarding Retreaders For The 45-Day Comment Period

I.
ISSUE/PROBLEM STATEMENT

In February 2004, in recognition of the unique circumstances attributable to the transportation of retreader tire casings, the California Integrated Waste Management Board (Board) directed staff to work with the Tire Retread Industry to draft regulations that modify the manifesting procedures while still capturing information on casings and to do so without compromising the overall integrity of the "California Uniform Waste and Used Tire Manifest System."  To that end, staff, in consultation with the Retread Industry, developed proposed regulatory changes to the "California Uniform Waste and Used Tire Manifest System".

Staff are now proposing that the Board adopt as Emergency Regulations the underlined and struck out changes to the current regulations that appear in Attachment 1.  In addition, staff is requesting that the Board approve commencement of the final rulemaking by authorizing staff to notice the proposed regulations for a 45-day public comment period.
II.
ITEM HISTORY

Since 1991, the Board has been regulating the storage, disposal, and hauling of waste tires.  Senate Bill (SB) 876 expanded the Board’s authority to oversee the management of used and waste tires.  The Board has been charged with implementing a new and more comprehensive "California Uniform Waste and Used Tire Manifest System." This new manifesting system has been implemented through previous regulation packages approved by the Board, and impacts tire generators, haulers, and end-use facilities that generate, haul and/or accept used or waste tires.  The intent of SB 876 was to "close the loop" on accountability by requiring copies of manifests from each party (generator, hauler, and end user) to be submitted to CIWMB for monitoring and tracking tire loads and movement within California.  The current regulations for the "California Uniform Waste and Used Tire Manifest System" are found in Title 14, California Code of Regulations, Chapter 6, Article 8.5.
Prior to the changes implemented by SB 876 (1995-2003), the Retread Industry was allowed to prepare an invoice for their customers and attach a copy of that invoice to a single manifest form for the day’s route. With the implementation of the California Uniform Waste and Used Tire Manifest System in July 2003, the Retread Industry has been required to manifest each and every transaction of retreadable casings along with the required trip log. This is because the Public Resources Code includes casings that may be reused within the definition of waste tires (PRC Sections 42805.5 and 42807). 

The Retread Industry feels that because tire casings are owned by their clients and do not become the property of the retreaders and because they are being transported by the Retreader only for inspection, re-treading, re-casing, or re-capping; and not disposal, that they should not be required to manifest the pick-up and delivery of each load of casings. The Retread Industry is looking for some relief from what, they believe, are burdensome requirements.

The Public Resources Code provides that any person generating waste or used tires for transportation shall complete a manifest as required by the Board [PRC Section 42961.5 (b)].  In addition, any waste and used tire hauler shall complete a manifest as required by the Board [PRC Section 42961.5(c)(2)].  Finally, end-use facilities that receive waste or used tires that were transported with manifests must submit the manifests on a quarterly basis.  It is up to the Board to decide the method of manifesting to be used by generators, haulers, and end-use facilities.  The Board determined the method of manifesting when it promulgated its manifesting regulations (see 14 CCR Section 18459 et. seq.).  It is within the Board’s authority to authorize a different method of manifesting for retreaders in the regulations.  
III.
OPTIONS FOR THE BOARD

Board Members may decide to:

1. 
Adopt the proposed emergency regulations and direct staff to submit the proposed regulation package to the Office of Administrative Law (OAL) for initiation of a 45-day public comment period.

2. Adopt the proposed emergency regulations with specified changes and direct staff to submit the proposed regulation package to the Office of Administrative Law (OAL) for initiation of a 45-day comment period.

3. Direct staff to do additional research and return to the Board at a later date.

IV.
STAFF RECOMMENDATION

Staff recommends that the Board adopt the proposed emergency regulations and direct staff to submit the proposed regulation package to the Office of Administrative Law (OAL) for initiation of a 45-day comment period as presented in Option Number 1.

V.
ANALYSIS

A.
Key Issues and Findings

Starting in 1996 with the Waste Tire Hauler Registration and Manifesting Regulations, the Retread Industry invoiced individual tire casings for retread, recapping, or regrooving on their own receipt forms and was allowed to attach a copy of that invoice to a single manifest form for that day’s route. With the implementation of the California Uniform Waste and Used Tire Manifest System in July 2003, the Retread Industry has been required to manifest every transaction with a separate manifest form. Additionally, a Tire Trip Log had to be completed. However, the Retread Industry feels this process is unduly burdensome.  They contend that these tire casings are still under the property ownership of their customer and will be returned to them, unlike the other types of used or waste tire businesses where the waste or used tires pass through various ownerships. 

The Retread Industry has asked for a quick solution which would apply to all retreaders.  For this reason, staff has been directed by the Board to develop emergency regulations, to be followed up with permanent regulations. 

Staff is recommending that the Board adopt these procedures as emergency regulations to provide appropriate enforcement actions against manifest violations by retreaders.  The proposed retreader regulations can be adopted as emergency regulations if the Board determines that the current manifest requirements are not feasible for retreaders to implement.  If this determination is made, then it is recommended that the Board immediately adopt regulations that provide for an alternative method for retreaders to manifest and be in compliance with Public Resources Code Section 42961.5.   

The following is a list summarizing the more significant proposed changes to the existing regulations that accommodate the retreaders:

1. A registered Waste Tire Hauler that is a Retreader shall complete a Retreader Self-Certification Form in order to be a CIWMB certified Retreader.

2. The Board shall issue decals and a Retreader registration card to the self-certified Retreader.

3. Regulations have been added entitled “Retreader Self-Certification Denial, Suspension, and Revocation” and “Request for Hearing of Denial, Suspension, or Revocation of Retreader Self-Certification” which are similar to the requirements for Registered Waste Tire Haulers.

4. A customer invoice may be substituted for a Manifest Form.

5. For each shipment of casings, the self-certified Retreader should have in his/her possession a Retreader Trip Log and customer invoices/Manifest Forms, in lieu of the Manifest Form and Tire Trip Log required for the Registered Waste Tire Hauler.

Staff estimates that up to $150,000 will be needed to accommodate changes in the existing forms and computer programs.

The primary difference between the current manifest system and what is being proposed for retreaders is that there is no longer a “closed loop system” on accountability by requiring copies of manifests from each party to be submitted to CIWMB for monitoring tire loads and movement within California.  The Retreader will only be submitting to the CIWMB the Retreader Trip Log.  The Retreader will be required to keep copies of the customer invoices for a period of three years.  If the CIWMB wants to check the invoices against the Retreader Trip Log, the CIWMB will have to audit the Retreader.

B.
Environmental Issues

Compliance with the California Environmental Quality Act for this Rulemaking:

Title 14, California Code of Regulations, Division 6, Chapter 3, Article 19, Section 15308 - Actions by Regulatory Agencies for Protection of the Environment, is the appropriate categorical exemption supporting the proposed amendments’ exemption from CEQA.

“Class 8 consists of actions taken by regulatory agencies, as authorized by state or local ordinance, to assure the maintenance, restoration, enhancement, or protection of the environment where the regulatory process involves procedures for protection of the environment.”

If the Board determines the regulatory amendments are exempt from CEQA pursuant to the above noted exemption, staff will file a Notice of Exemption with the State Office of Planning and Research.

C.
Program/Long Term Impacts

Since the implementation of the California Uniform Waste and Used Tire Manifest System, the Retread Industry has felt that there has been an undue financial burden placed on them as they document most of the information collected under the current manifest system already on their invoices. The Retread Industry is requesting that the Board modify the current requirements but still allow for them to submit the needed documentation on quantities of casings being reused or discarded.

The objective would be to ease the financial burden placed upon the Retread Industry without sacrificing the information that is needed to track the flow of casings and waste tires.

D.
Stakeholder Impacts

Currently, the Retread Industry is under the same requirements as all other waste tire haulers transporting waste or used tires. New regulations to reduce the amount of forms necessary to complete would benefit the Retread Industry.  If the manifesting requirements are modified for the Retread Industry, there may be other tire hauling groups requesting special consideration for their manifesting requirements.  Staff believes that the situation with the retreaders is unique and that the manifesting requirements could be altered for them without significally affecting the intent of the legislation.

E.
Fiscal Impacts

There are fiscal considerations in pursuing this activity.  Staff will utilize up to $150,000 from within the existing Board approved Five-Year plan hauler manifest budget to make modifications to existing forms and to develop the necessary changes to the computer programs.

F.
Legal Issues

See Item History for legal authority.

G.
Environmental Justice

The "California Uniform Waste and Used Tire Manifest System." is equally and uniformly applied to all applicable parties throughout the state of California regardless of income, population density, race, or ethnic origin.

H.
2001 Strategic Plan

This item supports Strategic Plan.

Goal 4, 

Objective 1: “Through consistent and effective enforcement or other appropriate measures, ensure compliance with federal and State waste management laws and regulations.”

VI.
FUNDING INFORMATION

The $1.11 million allocated in Table 10 of the Waste and Used Tire Hauler Program and Manifest System Budget of the Board-approved Five-Year plan is adequate to accommodate the proposed manifest program modifications for the Retread Industry, including new forms, computer program modifications and development of regulations.

VII.
ATTACHMENTS

1. Proposed Regulatory Text 

2. Retreader Self-Certification, Form CIWMB 173 (Rev. 4/04)

3. CA Retreader Trip Log, Form CIWMB 180 (New 03/04)

4. Resolution Number 2004-157

VIII.
STAFF RESPONSIBLE FOR ITEM PREPARATION

A.
Program Staff:  Tom Micka
Phone:  (916) 341-6425

B.
Legal Staff:  Wendy Breckon
Phone:  (916) 341-6068

C.
Administration Staff: N/A
Phone:

IX.
WRITTEN SUPPORT AND/OR OPPOSITION 

A.
Support

This item has received support from the Retreaders.

B.
Opposition

Staff has not received any opposition to this item.
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