California Integrated Waste Management Board

Board Meeting
February 23-24, 2000
AGENDA ITEM 27
 ITEM:

Consideration Of: The Adoption Of Proposed Revisions To Regulations For The Solid Waste Disposal And Codisposal Site Cleanup Program (AB 2136), California Code Of Regulations, Title 14, Division 7, Chapter 10, Articles 1-7; Or, Approval To Notice Revisions To The Proposed Regulations For An Additional 15-Day Comment Period.

I.
SUMMARY 
Article 2.5 (commencing with section 48020), Part 7 of Division 30 of the Public Resources Code (PRC) was promulgated in October 1993 (AB 2136 Eastin).
AB 2136 requires the California Integrated Waste Management Board (CIWMB) to initiate a program, on January 1, 1994, for the cleanup of solid waste disposal sites and solid waste at codisposal sites, where the responsible party either cannot be identified or is unable or unwilling to pay for timely remediation, and where cleanup is needed to protect public health and safety and the environment.  Section 48025 states that the CIWMB may adopt regulations for the implementation of this article.

On November 23, 1999, the Office of Administrative Law (OAL) disapproved the rulemaking action adopted by the Board on September 21, 1999, based on failure to comply with the clarity, necessity, consistency and reference standards of the Administrative Procedure Act (APA). In addition, the regulatory action failed to comply with APA procedural requirements.  In response to OAL's comments Board staff have changed the proposed regulations in order to comply with the APA standards.  These changes have been released for a 15-day public comment period which closes February 9, 2000.

II.
PREVIOUS BOARD ACTION 

Previous Committee and Board actions regarding this rulemaking are as follows:

1. On March 19, 1998, the Permitting and Enforcement Committee directed staff to initiate the Office of Administrative Law 45-day public comment period for the proposed regulations.

2. On December 15, 1998, the Board held a public hearing for the proposed regulations. At that time the Board directed staff to continue the public hearing and consideration of revisions pending further discussion and resolution of policy issues.  

3. On August 31, 1999, the Board held a continuation of the December 15, 1998 public hearing and directed staff to notice for an additional 15-day comment period.

4. On September 21, 1999 the Board adopted the Negative Declaration (SCH # 98032027) and the final regulations which went to OAL.

5. January 25, 2000, the Board directed staff to notice an additional 15-day public comment period for proposed revisions to the regulations to address OAL comments.

III. OPTIONS FOR THE BOARD  

Board members may decide to:

1. Approve the proposed revised regulations as recommended by Resolution No. 2000-113 and direct staff to resubmit the regulations to OAL; or

2. Direct staff to modify the recommended revisions to the proposed regulations and provide notice for an additional 15-day public review and comment period; or

3. Direct staff to begin a new rulemaking to create regulations for the cleanup program.

IV. STAFF RECOMMENDATION

Staff recommends that the Board approve option 1, approving the revised regulations and directing staff to resubmit the regulations to OAL.

V.
ANALYSIS 
Background: 

AB 2136 established the Solid Waste Cleanup Trust Fund in January 1994.  The cleanup program provides funds for cleanup of illegal disposal sites and remediation of old dumpsites through four mechanisms.  Matching grants and loans are available to local governments for remediation of old dumpsites.  Grants are available to Local Enforcement Agencies for cleanup of illegal disposal sites.  The fourth method of funding these projects is for the Board to use their own contractors.

Proposed regulations for the administration of the cleanup program were noticed on October 9, 1998, in the California Regulatory Notice Register.  This initiated the 45-day public comment period.  Four written comment letters were received during the 45-day public comment period.  The public hearing and consideration of revisions to the regulations for a 15-day public comment period was conducted on December 16, 1998.  At that time the Board directed staff to continue the public hearing and consideration of revisions pending further discussion and resolution of policy issues.  No public comments were received at that public hearing.  The conclusion of the public hearing and consideration of revisions to the regulations for a 15-day comment period was approved by the Board on August 31, 1999.  No comments were received during the 15-day comment period.  The regulations were adopted by the Board on September 21, 1999 and forwarded to OAL for approval on October 8, 1999. 

To comply with the California Environmental Quality Act (CEQA) Guidelines, an Initial Study and proposed Negative Declaration (SCH # 98032027) were submitted to the Governor's Office of Planning and Research on March 17, 1998.  The Initial Study determined that the proposed regulations have no significant impact on the environment.  No public comments were received on the proposed Negative Declaration.

On November 23, 1999, OAL disapproved the rulemaking action based on failure to comply with the clarity, necessity, consistency and reference standards of the Administrative Procedure Act. And the regulatory action failed to comply with APA procedural requirements.  

Key Issues: 

On November 30, 1999, the OAL provided detailed comments on the disapproval.  A summary of OAL's reasons for disapproval are provided below:

The clarity standard has not been met because three sections (18908, 18916, and 18923) require loan or grant applicants to complete forms identified only as "….approved by and provided by the Board…"; the unspecified forms further constitute potential "underground regulations" because the regulatory content of the forms has not been adopted pursuant to the APA; several key terms and phrases are vague, ambiguous or undefined.

The necessity standard has not been met because no evidence has been presented regarding the rationale for various time periods governing loan or grant applications and associated processing times, various loan or grant application amounts, and the various categories of eligible and ineligible remedial actions.

The consistency standard has not been met because proposed sections 18909, 18917, and 18924 fail to comply with the Permit Reform Act of 1981.

The reference standard has not been met because proposed sections 18907, 19815, and 18922 fail to properly reference an amended Public Resources Code section (PRC section 48027(c)(3)).

The rulemaking file submitted contains several APA procedural violations including: the final text fails to carry-over two of the changes made during the Board's 15-day Notice of September 1, 1999 - September 15, 1999; one response to comments in the final statement of reasons is not inaccurate because the language of proposed regulation 18906(a)(2) does not reflect the Board's response indicating the commenter's recommended language was adopted; the rulemaking file submitted does not contain a copy of the September 1, 1999 15-day notice in tab C.2. as specified in the Table of Contents/Index to Rulemaking Record; the final text submitted to OAL for filing with the Secretary of State is neither in underline indicating adoption of all sections nor does it alternatively indicate all text is adopted; no transcription of, notes, of or tapes of the Board's listing of "Technical, Theoretical, And/Or Empirical Study, Reports Or Documents" relied on itemized in categories number 3) ("General comment, questions, and inquiries directly from industry and government;….") and number 4)  ("Interviews with staff from various governmental agencies, including but not limited to the CIWMB, State Water Resources Control Board, and Local Enforcement Agencies.") are included in the file (if they exist) as required by Government Code section 11347.3(b)(7).

Board staff have addressed these comments in the attached revised regulations. These changes are indicated by strikeout and underline in the text of attachment 1. Several changes will also be addressed with revisions to the rulemaking file (primarily the "necessity" issues mentioned above).

At the time this item was written,  no comments had yet been received.  The comment period will close on February 9, 2000.  All comments received will be presented at the February Board meeting.

VI.
ATTACHMENTS

1. Proposed revised regulations for the Solid Waste Disposal and Codisposal Site Cleanup Program.

2. Resolution No. 2000-113
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